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Explanatory note

General policy statement
This Bill amends provisions in the Climate Change Response Act 2002 (the Act)
relating to the New Zealand Emissions Trading Scheme (ETS). The amendments
concern—
• the penalty that applies when small forestry participants fail to surrender or

repay units by the due date; and
• industrial allocation.

Amendment to penalty for small forestry participants
The Bill updates the penalty for participants with low-volume liabilities of less than
25,000 units on average per year from forestry activities (small forestry partici‐
pants), occurring from 1 January 2025, who fail to surrender or repay units by the
due date (the proposed penalty).
The Climate Change Response (Emissions Trading Reform) Amendment Act 2020
introduced a strengthened penalties and compliance regime that came into force for
most ETS participants, account holders and other eligible persons on 1 January 2021.
This included a stricter penalty (the “3 to 1” penalty) that applies to ETS participants
who fail to surrender or repay units by the due date.
The “3 to 1” penalty is an absolute liability penalty set at 3 times the price of carbon
(as set in regulations) for each unpaid unit with no discretion to be reduced. The
application of the “3 to 1” penalty was deferred for small forestry participants due to
concerns that it could cause serious financial hardship if they were to incur it and be
unable to pay it, potentially putting their personal assets (such as their home or farm)
at risk. That risk persists and may be exacerbated by the rising price of carbon.
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The proposed penalty introduced by this Bill aims to mitigate the risk of serious
financial hardship to these participants. It is a strict liability penalty, meaning the
Environmental Protection Agency (the EPA) may waive the final penalty if the par‐
ticipant can prove total absence of fault, and is calculated as follows:
• 0.5 × the price of carbon (as set in regulations) per unpaid unit: where the

unpaid liability relates to post-1989 forest land registered in the ETS; or
• 0.25 × the price of carbon (as set in regulations) per unpaid unit: where the

unpaid liability relates to deforestation of pre-1990 forest land.
Participation in the ETS is voluntary for owners of post-1989 forest land. Owners of
pre-1990 forest land become mandatory participants in the ETS if they deforest (ie,
change the land use or do not re-establish forest) all or some of their pre-1990 forest
land. The proposed penalty takes this distinction into account.
The proposed penalty introduced by this Bill will apply from 1 January 2025. This
ensures adequate time to implement an education programme for participants on what
the new penalty will mean in practice before it takes effect.

Amendments to industrial allocation
Industrial allocation refers to the provision of free emission units to firms that under‐
take emissions-intensive and trade-exposed activities to help them meet some of their
emissions costs. It recognises that emissions pricing may affect the international com‐
petitiveness of some firms, leading to their closure in New Zealand. Loss of jobs and
economic activities within the New Zealand market would be the result. In addition,
this may lead to firms relocating their business to countries with weaker or no climate
policies, which could result in an increase of global emissions (known as emissions
leakage).
However, the current industrial allocation settings are leading to substantial over-allo‐
cation, attributed to out-of-date allocative baselines and eligibility test outcomes. This
means industries receive support beyond their actual emissions costs. There is an
immediate need to change the settings as over-allocation is a significant cost to the
Crown and undermines New Zealand’s climate goals.

Updating allocative baselines to address over-allocation
The Bill provides for an update of all allocative baselines (the emission cost intensi‐
ties of production) based on data from new base years. Further, the Minister of Cli‐
mate Change will be able to review activity-specific allocative baselines (after 5 years
at the earliest) and update them if there is evidence that allocations exceed emissions
costs. A review of all allocative baselines will be required every ten years following
their most recent review to determine if they need updating.

Reassessing eligibility to ensure appropriate levels of support to at-risk industries
The Bill enables a reassessment of the eligibility for industrial allocation using new
base years to ensure that existing activities receive an appropriate level of assistance.
The emissions intensity thresholds, used to determine eligibility, will be updated to
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account for the increase in the emissions price. This will better reflect the increased
costs to an emitting business, and, therefore, the risk of emissions leakage.
This reassessment may lead to existing activities either moving up or down an eligi‐
bility category. Activities moving down an eligibility category would have 2 years
from the date of publication of the amendment regulations before changes take effect.
This is a change from the current 5-year delay.

New base years for updating allocative baselines and reassessing eligibility
The firms undertaking eligible activities will be required to provide emissions, pro‐
duction, and revenue data for the financial years between 2016/17 and 2020/21. How‐
ever, the Bill provides the option to nominate the exclusion of emissions, production,
and revenue data from the 2019/2020 or 2020/2021 financial year from calculations.
This is to smooth out any distortions resulting from COVID-19 and the COVID-19
response.

Changing approach to assessing eligibility for new activities
The Bill is introducing a renewed approach of assessing eligibility for new activities,
also acknowledging that new activities may not have sufficient actual emissions, pro‐
duction, or revenue data needed to determine the level of assistance and allocative
baselines once eligible.
The main features of the new approach are as follows:
• the current emissions intensity and trade exposure tests are retained for deter‐

mining the eligibility of a new activity, to enable the Government to determine
an appropriate level of assistance for a new activity:

• in addition, the Minister of Climate Change is required to consider criteria
before recommending a new activity to be added, similar to section 84C(3) of
the Act in relation to increases in phase-out rates:

• applicants without data from the specified financial years may provide projec‐
ted emissions, production, and revenue data for the emissions intensity test and
to calculate an initial allocative baseline:

• where eligibility has been initially derived from any forecasts, the Minister of
Climate Change sets the level of assistance in line with that of moderately
emissions-intensive activities:

• any level of assistance is subject to the relevant phase-out rate (currently 0.01
per year):

• applicants who provided projected data will be required to submit actual oper‐
ational data from a period defined by the Minister of Climate Change to deter‐
mine a final eligibility assessment and allocative baseline (or baselines):

• a washup is calculated following the reassessment using actual data to correct
the initial allocations derived from projections.
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Enabling easier access to allocative baselines
The Bill simplifies the process to update allocative baselines, using previously sub‐
mitted data to reflect changes to ETS emissions factors, the electricity allocation fac‐
tor, or ETS exemption thresholds. These changes do not require consultation as they
are merely technical adjustments, reflecting changes occurring in the ETS and electri‐
city market.

Enabling easier access to data
Upon request, the EPA will be required to share information, submitted in industrial
allocation applications, with the Ministry for the Environment or the Climate Change
Commission. This will enable better access to this data and aid the monitoring of
industrial allocation policy.

Setting up new electricity allocation factor methodology
The Bill introduces a high-level framework for calculating the electricity allocation
factor (EAF) used in allocative baselines. In particular,—
• the EAF will be calculated by the Electricity Authority from an electricity mar‐

ket model that is publicly and freely available:
• the EAF set in regulations for a particular year is the average of the yearly ETS

impact on the price of electricity from the last 3 years, which will reduce vola‐
tility and provide allocation recipients with a level of certainty:

• the Minister of Climate Change will be able to set modelling assumptions in
regulations that are required to be used when calculating the EAF, after con‐
sultation with those significantly affected.

Departmental disclosure statement
The Ministry for the Environment is required to prepare a disclosure statement to
assist with the scrutiny of this Bill. The disclosure statement provides access to infor‐
mation about the policy development of the Bill and identifies any significant or
unusual legislative features of the Bill.
A copy of the statement can be found at http://legislation.govt.nz/disclosure.aspx?
type=bill&subtype=government&year=2022&no=207

Regulatory impact statement
The Ministry for Primary Industries produced a regulatory impact statement on 14
November 2022 to help inform the main policy decisions taken by the Government
relating to the contents of Part 1 of this Bill.
The Ministry for the Environment produced regulatory impact statements on 15 June
2022 and 9 November 2022 to help inform the main policy decisions taken by the
Government relating to the contents of Part 2 of this Bill.
Copies of these regulatory impact statements can be found at—
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• https://www.mpi.govt.nz/dmsdocument/54463
• https://environment.govt.nz/what-government-is-doing/cabinet-papers-and-

regulatory-impact-statements/regulatory-impact-statement-reform-of-indus‐
trial-allocation-policy-in-the-nz-ets/

• https://treasury.govt.nz/publications/informationreleases/ris

Clause by clause analysis
Clause 1 is the Title clause.
Clause 2 is the commencement clause. It provides that Part 1 and clause 21 of the
Bill (as clause 21 relates to new clause 18 of Schedule 1AA of the Act) come into
force on the day after the date of Royal assent, and that the rest of the Bill comes into
force on 1 July 2023.
Clause 3 identifies the Climate Change Response Act 2002 (the Act) as the Act
amended by the Bill.

Part 1
Amendments relating to late payment penalties for low-volume

forestry activities
Clause 4 amends section 89 of the Act to make minor consequential changes.
Clause 5 amends section 120A of the Act to make minor consequential changes.
Clause 6 amends section 134 of the Act, which sets a penalty for failing to surrender
or repay units by the due date. The changes adjust the application of the penalty to
take account of new section 134AA, which applies a different penalty in certain cir‐
cumstances.
Clause 7 inserts new sections 134AA and 134AB into the Act.
New section 134AA establishes a new penalty for small forestry participants who fail
to surrender or repay units by the due date. It will apply to forestry activities carried
out on or after 1 January 2025.
New section 134AB relates to the situation where a forestry participant has failed to
surrender or repay units by the due date, and the relevant emissions return is later
amended by the EPA, resulting in a liability to surrender or repay additional units.
New section 134AB provides for how the penalty for any failure to surrender or repay
the additional units should be determined.
Clause 8 amends section 137 of the Act to make minor consequential changes.
Clause 9 amends section 159 of the Act to make a minor consequential change.
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Part 2
Amendments relating to industrial allocations

Clauses 10 and 11 amend the provisions of the Act that require consultation before
secondary legislation is made under the Act. The effect of the amendments is to
require consultation before the making of regulations that set modelling assumptions
for the purposes of determining an allocation factor for electricity.
Clause 12 inserts new section 84AA into the Act. New section 84AA provides for an
adjustment in the number of New Zealand units that are allocated to a person who
carries out an eligible industrial activity in certain circumstances. The circumstances
are that—
• the activity was prescribed as an eligible industrial activity on the basis of pro‐

jected data (or a mix of actual and projected data):
• after the activity was prescribed as an eligible industrial activity, the Minister

of Climate Change (the Minister) has issued a notice under section 161D of
the Act (requiring actual data from persons undertaking the activity for speci‐
fied years):

• the Minister has determined the matters described in section 161D(3)(a) for the
specified years:

• regulations have then been made affecting the entitlement of the person in any
of those years.

The allocation adjustment enables the person’s allocation for a year to be adjusted
retrospectively to reflect actual data from that year.
Clause 13 amends section 149 of the Act to require the Environmental Protection
Authority (the EPA) to provide, on request, information that is relevant to the alloca‐
tion of New Zealand units for an eligible industrial activity with the Climate Change
Commission and with the chief executive of the Ministry for the Environment.
Clause 14 amends section 161A of the Act. Section 161A provides for regulations
that, among other things, prescribe activities as eligible industrial activities. A person
carrying out an eligible industrial activity is entitled to be allocated New Zealand
units for products of that activity.
Among other things, the amendments to section 161A—
• set out a new test for prescribing new eligible industrial activities. Before rec‐

ommending the making of regulations for that purpose, the Minister must be
satisfied that,—
• having considered certain matters set out in section 84C(3) of the Act,

the activity is at risk of emissions leakage and that risk outweighs any
relevant domestic emissions reductions commitments and international
climate change obligations; and

• the activity is—
• moderately emissions-intensive or highly emissions-intensive; and
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• trade-exposed:
• provide that the Minister can recommend regulations that have the effect of

removing an eligible industrial activity from the regulations only if the Minis‐
ter is no longer satisfied that the activity is—
• moderately emissions-intensive or highly emissions-intensive; and
• trade-exposed:

• restrict the frequency of changes to allocative baselines (a measure of an activi‐
ty’s emissions intensity, which helps to determine the number of New Zealand
units that a person who is carrying out an eligible industrial activity is entitled
to receive). Except for certain changes, allocative baselines cannot be changed
more frequently than once every 5 years, and can only be changed after the
Minister has issued a notice under section 161D calling for information in
respect of the activity:

• reduce, from 5 years to 2 years, the required period between the publication
and the coming into effect of regulations—
• that remove an eligible industrial activity from the industrial allocation

scheme; or
• that reclassify an eligible industrial activity from highly emissions-inten‐

sive to moderately emissions-intensive (which lowers the level of assist‐
ance for the activity and reduces the allocation of New Zealand units to
persons undertaking the activity).

Clause 15 amends section 161C of the Act to replace the thresholds for an activity to
be classified as moderately emission-intensive or highly emissions-intensive. That
classification helps to determine the level of assistance that a person carrying out the
activity receives (and, consequently, the number of New Zealand units that the person
receives).
The price of carbon is a factor in determining the thresholds. The effect of one of the
amendments to section 161C is to ensure that the price of carbon used in that deter‐
mination is kept up to date, so that the thresholds remain appropriate as that price
changes.
Another amendment enables the Minister to adjust the included emissions (used for
the purpose of calculating allocative baselines) in certain situations.
Clause 16 amends section 161D of the Act, which empowers the Minister to require
people carrying out an activity to provide information for the purposes of the alloca‐
tion of New Zealand units to people carrying out that activity. The amendments to
section 161D—
• allow that power to be exercised to provide the Minister with the information

necessary to determine whether the effect of the allocative baseline or baselines
for an activity is that the activity’s allocations are equal to or greater than the
activity’s emissions costs:
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• require the Minister to issue a notice for an eligible industrial activity at least
once in every 10-year period.

Clause 17 repeals some provisions of section 161E of the Act that are no longer rele‐
vant.
Clause 18 inserts new sections 161F and 161FA into the Act.
New section 161F provides that, for new activities being considered for inclusion as
eligible industrial activities, a notice requiring information under section 161D of the
Act can require projected information for future years, instead of, or as well as, actual
information for past years. It also requires the Minister, after at least 1 financial year
of the activity having been prescribed as an eligible industrial activity, to issue a
notice under section 161D requiring information from people undertaking the activity.
New section 161FA relates to the making of regulations that prescribe an allocation
factor for electricity. An electricity allocation helps to determine how many New Zea‐
land units are allocated to a person carrying out an eligible industrial activity. New
section 161FA requires the Electricity Authority to determine an allocation factor for
each year, using a market model and formula, before notifying it to the Minister for it
to be prescribed in regulations. Regulations can be made that prescribe modelling
assumptions for the purpose of the market model.
Clause 20 amends the Climate Change (Eligible Industrial Activities) Regulations
2010 to insert new regulation 6A, which sets out 2 modelling assumptions for the pur‐
poses of determining an allocation factor for electricity in accordance with new sec‐
tion 161FA(3) of the Act.

Part 3
Transitional provisions

Clause 21 amends Schedule 1AA of the Act, which relates to transitional matters, to
insert new Part 3 containing new clauses 18 to 20.
New clause 18 provides that the transitional arrangement relating to the penalty for
certain small forestry participants who fail to surrender or repay units by the due date
(currently set out in clause 17 of the schedule) will continue to apply in relation to
forestry activities covered by an emissions return where the emissions return period
covers activities carried out both before and during 2025.
New clause 19 provides for a review of existing eligible industrial activities to be car‐
ried out shortly after the Bill commences.
New clause 20 modifies the formula in new section 161FA(2) of the Act for the pur‐
pose of setting an electricity allocation factor for the 2 years after 1 July 2023.
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The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Climate Change Response (Late Payment Penalties and Indus‐
trial Allocation) Amendment Act 2022.

2 Commencement 5
(1) The following provisions of this Act come into force on the day after the date

of Royal assent:
(a) Part 1:
(b) section 21, in respect of clause 18 of Schedule 1AA only.

(2) The rest of this Act comes into force on 1 July 2023. 10

3 Principal Act
This Act amends the Climate Change Response Act 2002.
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Part 1
Amendments relating to late payment penalties for low-volume

forestry activities

4 Section 89 amended (EPA to publish certain information)
(1) In section 89(1B)(e), after “section 134”, insert “or 134AA”. 5
(2) In section 89(1C)(a), after “section 134”, insert “or 134AA”.

5 Section 120A amended (Liabilities, penalties, and interest when emissions
returns amended)

(1) In section 120A(3)(c), after “section 134”, insert “or (if applicable) section
134AA”. 10

(2) In section 120A(5)(a), after “section 134”, insert “or (if applicable) section
134AA”.

(3) In section 120A(5)(a)(i), after “section 134(3)(d)”, insert “or (if applicable)
section 134AA(5)(d)”.

(4) In section 120A(5)(a)(ii), after “section 134(3)(f)”, insert “or (if applicable) 15
section 134AA(5)(f)”.

(5) In section 120A(7)(b), after “section 134”, insert “or (if applicable) section
134AA”.

(6) In section 120A(8), replace the definition of penalty notice with:
penalty notice— 20
(a) means a notice given to a person under section 134(3) or (if applicable)

section 134AA(5) (because of the person’s failure to surrender or
repay units by the due date); but

(b) does not include a notice given to a person under section 134AA(5) if
the penalty imposed by the notice has been set aside (for example, as a 25
result of a review carried out under section 144)

6 Section 134 amended (Penalty for failing to surrender or repay units by
due date)

(1) In the heading to section 134, after “by due date”, insert “(general rule)”.
(2) Replace section 134(1) with: 30
(1) This section applies if—

(a) a person fails, by the due date,—
(i) to surrender units that the person is required to surrender; or
(ii) to repay units that the person is required to repay; and

(b) section 134AA does not apply to the person. 35
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7 New sections 134AA and 134AB inserted
After section 134, insert:

134AA Penalty for failing to surrender or repay units by due date (where
liability is for lower amount)

(1) This section applies if— 5
(a) a person fails, by the due date,—

(i) to surrender units that the person is required to surrender; or
(ii) to repay units that the person is required to repay; and

(b) that liability to surrender or repay the units resulted from—
(i) a forestry activity carried out on or after 1 January 2025; and 10
(ii) 1 or more of the following things in relation to the forestry activ‐

ity:
(A) an emissions return with an emissions return period and

under which the average liability per year of that period is
less than 25,000 units: 15

(B) an emissions return without an emissions return period and
under which the liability is less than 25,000 units:

(C) any other requirement in this Act or secondary legislation
made under this Act (for example, the requirement to repay
units under section 125 or any requirement to surrender 20
units equal to a unit balance) and under which the liability
is less than 25,000 units.

(2) However, a person is not liable to pay a penalty under this section if the EPA is
satisfied that the failure to surrender or repay units occurred through no fault of
the person. 25

(3) The person must (in addition to surrendering or repaying the units) pay to the
EPA a penalty calculated as follows:

a × b × c
where—
a is the multiplier determined under subsection (4) 30
b is the number of units that the person failed to surrender or repay by the

due date
c is the price, in dollars, of carbon per tonne on the due date, as set by or

in accordance with regulations made under section 30W.
(4) The multiplier for a person liable to pay a penalty under this section is— 35

(a) 0.5, if—
(i) the activity in respect of which the person is liable for a penalty is

an activity listed in Part 1 or 1A of Schedule 4; or
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(ii) the person’s liability to surrender or repay units resulted only from
a requirement of the type referred to in subsection (1)(b)(ii)(C)
and the requirement does not relate to a specific forestry activity
carried out by the person; or

(b) 0.25, if the activity in respect of which the person is liable for a penalty 5
is an activity listed in Part 1 or 1A of Schedule 3.

(5) If the person must pay a penalty, the EPA must give a notice to the person
that—
(a) refers to the person’s failure to surrender or repay units by the due date

and the provision under which the person is liable to surrender or repay 10
the units; and

(b) refers to any relevant notice that the EPA has given the person in respect
of the requirement to surrender or repay the units (for example, a notice
given under section 123(1)); and

(c) specifies the number of units that the person must surrender or repay; 15
and

(d) specifies the amount of the penalty that the person must pay under this
section; and

(e) advises that the person may request to enter into a deferred payment
arrangement under section 135A; and 20

(f) advises that, unless the units are surrendered or repaid and the penalty is
paid in full within 20 working days after the notice is given, interest on
the amount of the penalty will accrue in accordance with section 137.

(6) For the purposes of subsection (1)(b)(ii)(A), any part of a calender year in an
emissions return period must be treated as a full calender year. 25

(7) In subsection (4), references to Schedules 3 and 4 are references to those
schedules as amended by the Climate Change Response (Emissions Trading
Reform) Amendment Act 2020.

(8) In this section, due date means the final date by which the person was required
to surrender or repay the units. 30

134AB Determining the penalty for failing to surrender or repay additional
units by due date

(1) This section applies if—
(a) the EPA amends an emissions return in relation to which it has already

given a penalty notice; and 35
(b) the amendment results in a liability for the person to whom the notice

was given to surrender or repay additional units; and
(c) the person fails to surrender or repay the additional units by the due date.
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(2) If, at the time of the failure to surrender or repay the additional units, the most
recently issued penalty notice specified a penalty calculated under section 134,
a penalty for failing to surrender or repay the additional units must also be cal‐
culated under section 134.

(3) If, at the time of the failure to surrender or repay the additional units, the most 5
recently issued penalty notice specified a penalty calculated under section
134AA, the EPA, in determining a penalty in relation to the person’s failure to
surrender or repay the additional units, must disregard the base units for the
purposes of the liability thresholds in section 134AA(1)(b)(ii).

(4) In this section,— 10
additional units has the same meaning as in section 120A(3)(b)
base units has the same meaning as in section 120A(3)(b)
due date means the final date by which the person was required to surrender or
repay the units
penalty notice has the same meaning as in section 120A(8). 15

8 Section 137 amended (Interest for late payment)
(1) In section 137(1)(c), after “section 134”, insert “or 134AA”.
(2) In section 137(2)(b), after “section 134”, insert “or 134AA”.

9 Section 159 amended (Recovery of costs)
In section 159(1)(a), after “section 134”, insert “or 134AA”. 20

Part 2
Amendments relating to industrial allocations

10 Section 3A amended (Treaty of Waitangi (Te Tiriti o Waitangi))
After section 3A(b)(x), insert:

(xa) section 161FA(6) (assumptions for the model used to determine 25
the electricity allocation factor):

11 Section 3B amended (Consultation about certain regulations, orders, and
notices)
After section 3B(1)(i), insert:
(ia) section 161FA(6) (assumptions for the model used to determine the 30

electricity allocation factor):

12 New section 84AA inserted (Validated allocation adjustment for new
activities)
After section 84, insert:
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84AA Validated allocation adjustment for new activities
(1) This section applies if—

(a) the Minister has issued a notice in respect of an activity in accordance
with section 161F(4) and then determined the matters described in
section 161D(3)(a) for the years specified in the notice; and 5

(b) regulations have been made—
(i) on the Minister’s recommendation based on the determination

referred to in paragraph (a); and
(ii) that affect the entitlement of eligible persons to the allocation of

New Zealand units for the activity in any of those years. 10
(2) If the Minister has determined—

(a) that the activity was highly emissions-intensive in any year, the regula‐
tions must prescribe the activity as highly emissions-intensive for that
year:

(b) that the activity was not moderately emissions-intensive or highly emis‐ 15
sions-intensive in any year, the regulations must have the effect of
removing the eligible industrial activity for that year.

(3) Section 161A(5) does not apply to regulations that are made, under section
161A(1), in accordance with subsection (2).

(4) An eligible person who has received an allocation (other than a provisional 20
allocation that is yet to be adjusted under section 83 or 84) for an activity in
respect of a year specified in the notice must—
(a) calculate the person’s final allocation entitlement for the activity for the

year in accordance with the formula in section 83(2); and
(b) using the formula in subsection (6), calculate the person’s validated 25

allocation adjustment; and
(c) if the validated allocation adjustment is—

(i) a negative number, apply to the EPA under section 86 for an allo‐
cation of the number of units in the validated allocation adjust‐
ment: 30

(ii) a positive number, notify the EPA of the person’s validated alloca‐
tion adjustment and repay the number of units in the validated
allocation adjustment by transferring the units to a Crown holding
account designated by the EPA.

(5) If subsection (4)(c)(i) or (ii) applies, the eligible person must apply to or 35
notify the EPA—
(a) at the time that the person next applies to or notifies the EPA under sec‐

tion 83 or 84(1) (in respect of an annual allocation adjustment or a clos‐
ing allocation adjustment); or
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(b) if the person has applied to or notified the EPA under section 84(1),
within 20 working days after the regulations described in subsection
(1)(b) come into force.

(6) The formula for the calculation of a person’s validated allocation adjustment is
as follows: 5

VA = RA – FA
where—
VA is the person’s validated allocation adjustment of units for the eligible

industrial activity for the year
RA is the allocation that the person has received for the eligible industrial 10

activity for the year (as adjusted under section 83 or 84, if applicable)
FA is the person’s final allocation entitlement for the eligible industrial

activity for the year calculated under section 83(2) (applying the regula‐
tions as amended as referred to in subsection (1)(b)).

13 Section 149 amended (Sharing information) 15
(1) In section 149(1), replace “this section” with “subsection (2)”.
(2) After section 149(2), insert:
(3) The purpose of subsection (4) is to facilitate the provision of information

that is held by the EPA and relevant to the allocation of New Zealand units for
an eligible industrial activity (including any application, adjustment, response 20
to a requirement for further information, or review of an allocation decision) to
the Climate Change Commission and to the chief executive.

(4) The EPA must provide information described in subsection (3), on request,
to—
(a) the Commission: 25
(b) the chief executive.

(5) Subsections (3) and (4) do not limit subsections (1) and (2).

14 Section 161A amended (Regulations in relation to eligible industrial
activities)

(1) Replace section 161A(2) and (3) with: 30
(2) Before recommending the making of regulations under subsection (1)(a) that

prescribe an activity as an eligible industrial activity, the Minister must be
satisfied that,—
(a) having considered the matters set out in section 84C(3)(a) to (i) and (k),

the activity is at risk of emissions leakage and that risk outweighs any 35
relevant—
(i) domestic emissions reductions commitments; and
(ii) international climate change obligations; and
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(b) the activity is—
(i) moderately emissions-intensive or highly emissions-intensive; and
(ii) trade-exposed.

(2A) However, subsection (2)(a) does not apply to regulations made under sub‐
section (1)(a) to the extent that they relate to an eligible industrial activity pre‐ 5
scribed before 1 July 2023.

(3) The Minister may recommend the making of regulations under subsection (1)
that have the effect of removing an eligible industrial activity from the regula‐
tions only if, in relation to the activity, the Minister is no longer satisfied of 1
or both of the matters described in subsection (2)(b). 10

(3A) Regulations made under subsection (1) must not amend an allocative baseline
that has been prescribed under subsection (1)(c) unless—
(a) at least 5 years have passed—

(i) since the baseline was most recently amended after the Minister
issued a notice under section 161D(1) in respect of the industrial 15
activity; or

(ii) if subparagraph (i) does not apply, since the baseline for the
activity was first prescribed; and

(b) before recommending the making of the regulations that amend the base‐
line, the Minister has issued a notice under section 161D(1) for the pur‐ 20
pose described in section 161D(3)(a)(ii) in respect of the industrial activ‐
ity; and

(c) the Minister is satisfied that the effect of the existing baseline is that the
activity’s allocations are equal to or greater than the activity’s emissions
costs. 25

(3B) However, subsection (3A) does not apply to an amendment of an allocative
baseline—
(a) due to a change to any 1 or more of the following:

(i) an emissions factor:
(ii) an electricity allocation factor: 30
(iii) an exemption set out in an order made under section 60:

(b) on the basis of information received in response to a notice issued in
accordance with section 161F(4) (after the first year of an activity hav‐
ing been prescribed an eligible industrial activity).

(2) After section 161A(4), insert: 35
(4A) The Minister may recommend the making of regulations under subsection

(1)(d)(i) that prescribe an electricity allocation factor only if the allocation fac‐
tor has been notified to the Minister under section 161FA.

(4B) Regulations made under subsection (1)—
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(a) may permit persons to apply for and receive an allocation in respect of a
period beginning on 1 January of the year in which regulations are made
even if the regulations come into force on a later date in that year:

(b) may affect the level of allocation a person is entitled to receive for a year
in which the person has received a provisional allocation even if the 5
regulations come into force in the year following the year for which the
person received the provisional allocation:

(c) may, if they are of a kind described in section 84AA(1)(b), affect the
level of allocation a person is entitled to receive for a year to which sec-
tion 84AA applies regardless of when the regulations come into force. 10

(3) In section 161A(5), replace “5 years” with “2 years”.

15 Section 161C amended (Eligible industrial activities)
(1) Replace section 161C(1) with:
(1) For the purposes of section 161A(1)(b)(ii), (2)(b), and (3), an activity is—

(a) moderately emissions-intensive if the specified emissions from the 15
activity (measured in whole tonnes per $1 million of specified revenue
from the activity) are equal to or greater than the moderately emissions-
intensive threshold, but less than the highly emissions-intensive thresh‐
old:

(b) highly emissions-intensive if the specified emissions from the activity 20
(measured in whole tonnes per $1 million of specified revenue from the
activity) are equal to or greater than the highly emissions-intensive
threshold:

(c) trade-exposed unless, in the Minister’s opinion,—
(i) there is no international trade of the output of the activity across 25

oceans; or
(ii) it is not economically viable to import or export the output of the

activity.
(1A) For the purposes of subsection (1), the moderately emissions-intensive

threshold must be calculated in accordance with the following formula: 30
M = 800 × ( 25 ÷ n )

where—
M is the moderately emissions-intensive threshold
n is the specified price of carbon.

(1B) For the purposes of subsection (1), the highly emissions-intensive threshold 35
must be calculated in accordance with the following formula:

H = 1,600 × ( 25 ÷ n )
where—

Part 2 cl 15
Climate Change Response (Late Payment Penalties and

Industrial Allocation) Amendment Bill

10



H is the moderately emissions-intensive threshold
n is the specified price of carbon.

(2) In section 161C(2), replace “section 161A(3)” with “section 161A(2)”.
(3) After section 161C(3)(d), insert:

(e) the specified price of carbon, in respect of an activity (activity A), is the 5
price specified for carbon in regulations made under section 30W at the
time, after 1 July 2023, when the Minister first issues a notice under sec‐
tion 161D(1) in respect of any activity, in respect of the years specified
in the notice under section 161D(1) that contained a description of activ‐
ity A. 10

(4) Replace section 161C(4) with:
(4) Despite subsection (3)(c), the Minister may adjust the number of whole tonnes

of included emissions shown in the information referred to in section
161D(1)(e)(i)(C) provided by any persons carrying out an activity specified in
a notice given under section 161D(1)— 15
(a) after taking into account—

(i) any electricity-related contract that—
(A) affects the electricity cost increase that any of the persons

will face due to the obligation imposed by this Act on par‐
ticipants to surrender units; and 20

(B) was in force on the date of the notice; or
(ii) any information relating to any such contracts:

(b) as a consequence of any change that occurred on or after the date of the
notice to any 1 or more of the following:
(i) an emissions factor: 25
(ii) an electricity allocation factor:
(iii) an exemption set out in an order made under section 60.

16 Section 161D amended (Power to require information for purposes of
allocation to industry)

(1) After section 161D(3)(d), insert: 30
(e) whether the effect of the allocative baseline or baselines is that the acti‐

vity’s allocations are equal to or greater than the activity’s emissions
costs.

(2) After section 161D(3), insert:
(3A) The Minister must, for the purpose described in subsection (3)(e), issue a 35

notice under this section in respect of an eligible industrial activity at least once
in every 10-year period.
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17 Section 161E amended (Requirements in respect of notice given under
section 161D)
Repeal section 161E(3) and (4).

18 New sections 161F and 161FA inserted
After section 161E, insert: 5

161F New activities
(1) For an activity (a new activity) other than an activity that is prescribed as an

eligible industrial activity, a notice made under section 161D may require the
information described in section 161D(1)(e) on a projected basis in respect of
future years (instead of, or as well as, information on an actual basis for past 10
years) and, for that purpose, sections 161D and 161E must be read accordingly.

(2) If a new activity is prescribed as an eligible industrial activity in reliance (in
whole or part) on projected information provided in accordance with subsec-
tion (1), the activity must be prescribed as moderately emissions-intensive
(regardless of whether any information indicates that the activity is highly 15
emissions-intensive).

(3) Subsection (2) is subject to section 84AA(2).
(4) The Minister must issue a notice under section 161D for the purpose described

in section 161D(3)(a) in respect of the new activity during the activity’s second
financial year of operation. 20

(5) The notice must require the information described in section 161D(1)(e) in
respect of the first financial year of operation.

(6) In this section,—
first financial year of operation, in relation to an activity, means the first
financial year that commences after— 25
(a) the activity has been prescribed as an eligible industrial activity; and
(b) 1 or more persons have started to undertake the activity
second financial year of operation means the financial year that follows the
first financial year of operation.

161FA Determining electricity allocation factors 30
(1) The Minister may recommend the making of regulations under section

161A(1)(d)(i) that prescribe an allocation factor for electricity for a calendar
year only if the Electricity Authority notifies the allocation factor for the year
in accordance with this section.

(2) The Electricity Authority must notify the Minister of the allocation factor for a 35
year on or before 31 July in that year determined in accordance with the fol‐
lowing formula:

a = ( b + c + d ) ÷ 3
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where—
a is the allocation factor for the relevant year
b is the ETS impact on the price of electricity in the financial year that

ends on 30 June in the relevant year
c is the ETS impact on the price of electricity in the financial year preced‐ 5

ing the financial year described in the definition of variable b
d is the ETS impact on the price of electricity for the financial year pre‐

ceding the financial year described in the definition of variable c.
(3) The Electricity Authority must use a market model to determine the ETS

impact on the price of electricity for each of the financial years described in the 10
definitions of variables b, c, and d.

(4) The market model must—
(a) be consistent with the market clearing algorithm set out in the Electricity

Industry Participation Code 2010; and
(b) use, as the counterfactual input, a reasonable estimate of the offers that 15

would have been made for the electricity actually offered in the financial
year if there were no liability to surrender units to cover emissions; and

(c) comply with any regulations made under subsection (6).
(5) The Electricity Authority must ensure that the market model, and any input

data necessary to operate the model, is publicly available. 20
(6) The Governor-General may, by Order in Council made on the recommendation

of the Minister, make regulations prescribing modelling assumptions for the
purpose of the market model.

(7) In this section, ETS impact, in relation to the price of electricity, is the model‐
led impact of the emissions trading scheme on the price of electricity. 25

Amendment to Climate Change (Eligible Industrial Activities) Regulations
2010

19 Principal regulations
Section 20 amends the Climate Change (Eligible Industrial Activities) Regu‐
lations 2010. 30

20 New regulation 6A inserted (Modelling assumptions for market model
used to determine allocation factors for electricity)
After regulation 6, insert:
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6A Modelling assumptions for market model used to determine allocation
factors for electricity

(1) Subclause (2) prescribes modelling assumptions for the purpose of the mar‐
ket model that the Electricity Authority uses to determine the ETS impact on
the price of electricity in a financial year under section 161FA(3) of the Act. 5

(2) The modelling assumptions are that,—
(a) in the absence of the emissions trading scheme, thermal electricity gen‐

eration would be offered at lower prices as generators’ marginal costs
would be lower:

(b) as a consequence of the modelling assumption in paragraph (a), 10
hydro-electricity generators that have controllable water storage would
offer electricity at lower prices, because lower overall prices reduce the
opportunity cost of stored water.

Part 3
Transitional provisions 15

21 Schedule 1AA amended
In Schedule 1AA,—
(a) insert the Part set out in the Schedule of this Act as the last Part; and
(b) make all necessary consequential amendments.
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Schedule
New Part 3 inserted into Schedule 1AA

s 21

Part 3
Provisions relating to Climate Change Response (Late Payment 5

Penalties and Industrial Allocation) Amendment Act 2022

18 Penalty for failing to surrender or repay units by due date (where
emissions return covers activities both before and after 2025)

(1) This clause applies if—
(a) a person fails, by the due date,— 10

(i) to surrender units that the person is required to surrender; or
(ii) to repay units that the person is required to repay; and

(b) that liability to surrender or repay the units resulted from an emissions
return of the type referred to in section 134AA(1)(b)(ii)(A); and

(c) the relevant emissions return period relates to— 15
(i) forestry activities carried out in either or both of 2023 and 2024;

and
(ii) forestry activities carried out in 2025.

(2) Clause 17 applies to the person in respect of all the activities to which the
emissions return relates as if the activities had all been carried out before 20
1 January 2025.

(3) In this clause, due date means the final date by which the person was required
to surrender or repay the units.

19 Review of existing eligible industrial activities
(1) This clause applies to an activity that, on 1 July 2023, is an eligible industrial 25

activity.
(2) The Minister must issue a notice under section 161D in respect of the activity

for the purpose described in section 161D(3)(a).
(3) The Minister must issue the notice no later than 31 December 2026.
(4) The notice must, for the purposes of section 161D(1)(d), specify the financial 30

years 2016/17, 2017/18, 2018/19, 2019/20, and 2020/21 as the financial years
for which information must be provided under the notice.

(5) A person who is required to comply with a notice providing information may
specify 1 financial year, either 2019/20 or 2020/21, for the purposes of sub-
clause (6). 35
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(6) The Minister must disregard the information from the financial year specified
under subclause (5) when determining, for an eligible activity, emissions
intensity and allocative baselines.

20 Calculating electricity allocation factors for 2024 and 2025
(1) This clause modifies section 161FA(2) for the purposes of determining an 5

allocation factor in accordance with the formula in that section for the years
commencing 1 January 2024 and 1 January 2025.

(2) In the formula in section 161FA(2),—
(a) for the year commencing 1 January 2024,—

(i) variable c in the formula equals 0.537: 10
(ii) variable d in the formula equals 0.537:

(b) for the year commencing 1 January 2025, variable d in the formula
equals 0.537.

Wellington, New Zealand:
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