
Employment Standards Legislation Bill
Government Bill

Explanatory note

General policy statement
This Bill is an omnibus Bill introduced in accordance with Standing Order 263(a) be-
cause the amendments deal with an interrelated topic that can be regarded as imple-
menting a single broad policy. It is intended to divide the Bill at the committee of the
whole House stage so that—
• Part 1 becomes the Parental Leave and Employment Protection Amendment

Bill:
• Part 2 becomes the Employment Relations Amendment Bill:
• Part 3 becomes the Holidays Amendment Bill:
• Part 4 becomes the Minimum Wage Amendment Bill:
• Part 5 becomes the Wages Protection Amendment Bill.
The Employment Standards Legislation Bill promotes fairer and more productive
workplaces by providing enhanced protections and benefits for both employers and
employees through a number of improvements to the employment relations—employ-
ment standards legislative framework. Specifically it—
• extends parental leave and payments to more workers and increases the flexi-

bility of the parental leave scheme through amendments to the Parental Leave
and Employment Protection Act:

• provides for stronger and more effective enforcement of employment standards
(such as the minimum wage and holidays entitlements) through amendments to
the Employment Relations Act, Minimum Wage Act, Holidays Act, and Wages
Protection Act:

• prohibits certain practices in employment relationships that lack sufficient mu-
tuality between the parties (particularly in relation to “zero hours” contracts)
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through amendments to the Employment Relations Act and Wages Protection
Act.

Both employers and employees benefit from more effective enforcement of employ-
ment standards. For example, reducing non-compliance benefits employers through
reducing the anti-competitive behaviour of non-compliant employers and employees
through better outcomes from employment. Key measures in the Bill include—
• significantly higher penalties for serious breaches available at the Employment

Court:
• extending accountability to persons other than the employer who are knowing-

ly and intentionally involved in breaches of employment standards:
• enhancing the powers of labour inspectors to request information from employ-

ers and share information with other regulatory agencies:
• an infringement notice regime for breaches of an employer’s obligations in re-

lation to record keeping and individual employment agreements.
Complementing the Budget 2014 legislation that extends the period of paid parental
leave to 18 weeks from 1 April 2016, the Bill broadens the eligibility of the parental
leave scheme to better reflect current work and family arrangements, and provides
more flexibility to increase choice for both employers and employees and support la-
bour market attachment. Key measures in the Bill include—
• extending parental leave payments to non-standard workers (such as casual,

seasonal, and employees with more than one employer) and those who have re-
cently changed jobs:

• extending parental leave entitlements to a wider range of primary carers than
biological or formal adoptive parents

• extending unpaid leave to workers who have been with their employer for more
than 6 months (but less than 12) as a standard 6 month leave period (inclusive
of the 18 weeks’ paid leave period):

• providing for greater flexibility in how that unpaid leave is taken:
• enabling keeping-in-touch days so employees can work limited hours during

their paid leave period if they choose.
The Bill also prohibits specific practices that undermine the mutuality of obligations
in the employment relationship. These issues were recently highlighted in relation to
“zero hours” contracts (in which employees are required to be available for work, but
the employer is not required to offer guaranteed hours) and unreasonable wage deduc-
tions (for example, when deductions are made from an employee’s wages to compen-
sate the employer for loss or damage caused by a third party over which the employee
could not reasonably be expected to have control).
The Bill will include a requirement that where the parties to an employment agree-
ment commit to a set amount of hours, those agreed contracted hours are stated in the
employment agreement.
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The Bill will also prohibit—
• employers requiring employees to be available for work over the contracted

hours unless employees are able to refuse any work offered or the agreement
provides compensation for that availability:

• cancelling a shift without reasonable notice or compensation:
• putting unreasonable restrictions on secondary employment:
• making unreasonable deductions from employees’ wages.

Departmental disclosure statement
The Ministry of Business, Innovation, and Employment is required to prepare a dis-
closure statement to assist with the scrutiny of this Bill. The disclosure statement pro-
vides access to information about the policy development of the Bill and identifies
any significant or unusual legislative features of the Bill.
A copy of the statement can be found at http://legislation.govt.nz/disclosure.aspx?
type=bill&subtype=government&year=2015&no=53.

Regulatory impact statement
The Ministry of Business, Innovation, and Employment produced 3 regulatory impact
statements to help inform the main policy decisions taken by the Government relating
to the contents of this Bill.
Copies of the regulatory impact statements can be found at http://www.treas-
ury.govt.nz/publications/informationreleases/ris, or at—
• http://mbie.govt.nz/info-services/employment-skills/legislation-reviews/

employment-standards-legislation-bill/document-image-library/ris-2015-mod-
ernising-parental-leave.pdf (Modernising parental leave, dated 2 March 2015)

• http://mbie.govt.nz/info-services/employment-skills/legislation-reviews/
employment-standards-legislation-bill/document-image-library/ris-2015-em-
ployment-standards-review.pdf (Strengthening enforcement of employment
standards, dated 16 March 2015)

• http://mbie.govt.nz/info-services/employment-skills/legislation-reviews/
employment-standards-legislation-bill/document-image-library/ris-2015-ad-
dressing-zero-hours-contracts.pdf (Addressing zero hour contracts and other
practices in employment relationships, dated 8 June 2015)

Clause by clause analysis
Clause 1 is the Title clause.
Clause 2 is the commencement clause.
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Part 1
Amendments to Parental Leave and Employment Protection Act

1987
Clause 3 provides that Part 1 amends the Parental Leave and Employment Protection
Act 1987 (the principal Act).
Clause 4 amends section 1A, which sets out the purposes of the principal Act. The
amendment omits a reference to employees and self-employed persons, to reflect the
fact that a wider range of people will be eligible for parental leave payments, includ-
ing some who stop working as an employee or a self-employed person before becom-
ing the primary carer in respect of a child.
Clause 5 inserts new section 1B, which is an outline provision that sets out a guide to
the scheme and effect of the principal Act.
Clause 6 amends section 2, which is an interpretation provision. The amendments—
• replace the definition of maternity leave with a new definition of primary carer

leave:
• replace the definition of partner’s/paternity leave with a definition of partner’s

leave:
• replace the definitions of employee and self-employed person to ensure that, in

the context of provisions relating to parental leave payments, those terms also
cover eligible persons who stop working as an employee or a self-employed
person:

• insert new definitions of 6-month employment test, 12-month employment test,
Chief of Defence Force, keeping-in-touch day, member of the Armed Forces,
and negotiated carer leave:

• make consequential changes to the definitions of extended leave and parental
leave.

Section 2(2) and (3) is repealed and the content is relocated to new section 2BA(2)
and (3).
Clauses 7, 8, 9, and 10 consequentially amend sections 2A, 2AB, 2AC, and 2AD re-
spectively (which deal with multiple employments) by deleting references to parental
leave payments. Because attachment to a single employer is no longer necessary in
order to qualify for parental leave payments, those references are no longer relevant
in these provisions.
Clause 11 amends section 2B to—
• omit references to adoptions and insert, instead, references to persons who as-

sume primary responsibility for the care of children:
• replace references to employees and self-employed persons.
Clause 12 inserts new section 2BA, which sets out 2 tests that will be used to deter-
mine an employee’s entitlements to parental leave: the 6-month employment test and
the 12-month employment test.
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Clause 13 consequentially amends section 4 to omit a reference to employees.
Clause 14 consequentially amends section 5 to update terminology.
Clause 15 consequentially amends the Part 1 heading to change the reference to ma-
ternity leave to a reference to primary carer leave.
Clause 16 replaces sections 7 and 8, which set out entitlements of female employees
and adoptive mothers to maternity leave. The replacement provisions set out the def-
inition of a primary carer and the circumstances in which a primary carer is entitled to
take primary carer leave.
A person is the primary carer in respect of a child if that person is—
• the biological mother of the child:
• the spouse or partner of the biological mother, if that person has succeeded to,

or received transfer of, the biological mother’s parental leave payment entitle-
ments:

• another person who assumes primary responsibility, other than as a foster carer
or on any other temporary basis, for the day-to-day care of a child under 5
years of age.

A primary carer may take primary carer leave if they meet either the 6-month em-
ployment test or the 12-month employment test, and if they have not previously taken
parental leave in respect of the same child.
Clause 17 makes consequential amendments to section 9, to replace references to ma-
ternity leave with references to primary carer leave.
Clauses 18, 19, and 20 make consequential amendments to sections 10, 11, and 12
respectively to align with the change from the concept of maternity leave to that of
primary carer leave.
Clause 21 inserts a new cross-heading above section 13, to indicate that the provi-
sions below that cross-heading apply to pregnant employees only.
Clauses 22, 23, and 24 make consequential amendments to sections 13, 14, and 15
respectively to align with the change from the concept of maternity leave to that of
primary carer leave.
Clause 25 consequentially amends the Part 2 heading to change the reference to part-
ner’s/paternity leave to a reference to partner’s leave.
Clause 26 replaces sections 17 and 18 (which set out entitlements of employees to
partner’s/paternity leave) with a new section 17. The replacement provision provides
that the spouse or partner of a primary carer is entitled to partner’s leave if he or
she—
• assumes or intends to assume responsibility for the care of the child; and
• meets the 6-month or 12-month employment test.
Clause 27 makes consequential amendments to section 19 to update terminology and
to replace existing cross-references to sections of the principal Act with references to
the 6-month and 12-month employment tests.
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Clause 28 repeals sections 19A to 19B, which relate to extending partner’s/paternity
leave in certain circumstances. The broadening of the eligibility requirements for ex-
tended leave mean that these provisions are no longer required.
Clauses 29 and 30 replace sections 20 and 21 to update terminology.
Clause 31 amends section 22 to update terminology.
Clause 32 replaces sections 23 and 24, which set out entitlements of employees to ex-
tended leave, with new section 23. Under existing sections 23 and 24, an employee
who has been employed by the same employer for the preceding 12 months may qual-
ify for extended leave. Extended leave is available to the biological mother of a child
and to her spouse or partner (assuming that person will have care of the child), and
also to employees who are the adoptive parents of a child. Under new section 23, a
broader range of employees will be entitled to extended leave. To qualify for exten-
ded leave, an employee must meet either the 6-month employment test (in which case
the maximum duration of extended leave is 26 weeks) or the 12-month employment
test (in which case the maximum duration of extended leave is 52 weeks). Extended
leave will be available to the primary carer in respect of a child, and to the spouse or
partner of the primary carer (if that spouse or partner will have responsibility for the
care of the child).
Clause 33 replaces sections 26 to 30 which relate to the duration of extended leave
and how it may be shared between parents.
New section 26 replaces section 26. It provides that an employee who qualifies for
extended leave may take up to a maximum of—
• 26 weeks’ extended leave, if the employee meets the 6-month employment test;

or
• 52 weeks’ extended leave, if the employee meets the 12-month employment

test.
If an employee and that employee’s spouse or partner are both entitled to extended
leave, that leave may be shared between them, but a maximum combined entitlement
applies. The maximum combined entitlements are set out in new section 26(2). The
new section also sets out how the duration of extended leave is affected if an employ-
ee also takes primary carer leave, special leave, or partner’s leave, and if the employ-
ee works on a keeping-in-touch day.
New section 27 sets out the period during which extended leave may be taken. It is
broadly equivalent to existing sections 29 and 30 (which set out dates of commence-
ment and termination of extended leave), but reflects the wider range of circumstan-
ces in which extended leave may be taken.
New section 28 is broadly equivalent to existing section 27. It sets out how 2 employ-
ees who are each entitled to extended leave may go about sharing their maximum
combined entitlement.
New section 29 is broadly equivalent to existing section 28, but uses updated termin-
ology.
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Clause 34 inserts new Part 3A, which sets out a process for primary carers who are
not eligible for primary carer leave to request a period of negotiated carer leave to
enable them to receive parental leave payments. The provisions are modelled on
equivalent provisions in the Employment Relations Act 2000 that relate to requests
for flexible working arrangements.
New section 30A sets out the object of the Part.
New section 30B provides for an employee who is not entitled to primary carer leave,
but who is entitled to parental leave payments if he or she can take leave, to apply for
negotiated carer leave. It also sets out the time frame within which a request must be
made.
New section 30C provides that a request for negotiated carer leave must be in writing,
and sets out the details that must be contained in the request.
New section 30D requires an employer who receives a request for negotiated carer
leave to deal with it as soon as possible and no later than 1 month after receiving it.
The employer must notify the employee whether the request is approved or refused,
and explain the grounds for refusal if the request is refused.
New section 30E sets out the grounds on which an employer may refuse a request for
negotiated carer leave. The grounds are largely the same as the grounds on which an
employer may refuse a request under Part 6AA of the Employment Relations Act
2000 for flexible working arrangements.
New section 30F provides that an employee may not challenge his or her employer’s
refusal of a request, but may challenge a failure to respond adequately if the employer
has not complied with new section 30D.
New section 30G provides that a Labour Inspector may provide assistance to employ-
ees and employers for the purposes of new Part 3A.
New sections 30H and 30I allow issues relating to an alleged non-compliance with
new section 30D to be referred to mediation and subsequently to the Employment Re-
lations Authority for determination.
New section 30J empowers the Employment Relations Authority to impose a maxi-
mum $2,000 penalty on an employer, payable to the employee, if it finds that an em-
ployer has not complied with new section 30D.
Clauses 35 and 36 consequentially amend sections 31 and 32 respectively to update
the terminology.
Clause 37 replaces section 33, which relates to the requirements of a notice by an em-
ployee to an employer of the employee’s request to take parental leave in cases where
the employee proposes to adopt a child. The replacement section is redrafted to cover
all cases where an employee intends to be the primary carer in respect of a child to
whom the employee, or their spouse or partner, did not give birth. The section pro-
vides for a notice to be accompanied by any evidence that is prescribed in regulations.
Clause 38 consequentially replaces section 37 to update the terminology.
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Clause 39 amends section 39. It provides that the statutory requirement to provide not
less than 21 days’ notice to an employer as to whether or not an employee will return
to work at the end of the employee’s parental leave does not apply if the employee’s
employment agreement requires a longer period of notice of resignation.
Clause 40 makes consequential amendments to section 45 to update terminology and
to replace existing cross-references to sections of the principal Act with references to
the 6-month and 12-month employment tests.
Clauses 41, 42, and 43 consequentially amend sections 49, 54, and 55 respectively by
replacing references to the adoption of a child with references to becoming the pri-
mary carer in respect of a child.
Clause 44 consequentially amends section 56 by to replace references to the adoption
of a child with references to becoming the primary carer in respect of a child.
Clauses 45 and 46 amend sections 70A and 70G, which relate to the functions of La-
bour Inspectors to make determinations, to reflect the new criteria for eligibility for
parental leave and parental leave payments.
Clause 47 consequentially amends section 71A (which sets out the purpose of Part
7A) to align it with the broader eligibility criteria for parental leave payments.
Clause 48 inserts new section 71AB. It provides that Part 7A (which deals with pay-
ment for parental leave) applies to members of the Armed Forces.
Clause 49 makes consequential amendments to section 71B, which is an overview of
the provisions in Part 7A.
Clause 50 amends section 71C, which is an interpretation provision that defines terms
used in Part 7A. The amendments replace the definitions of employee’s average
weekly earnings and self-employed person’s average weekly earnings. The replace-
ment definitions cross-refer to new sections 71CAA and 71CBA.
Clause 51 amends section 71CA, which sets out the definition of eligible employee.
This definition applies for the purposes of determining whether a person is eligible to
receive parental leave payments when the person becomes the primary carer in re-
spect of a child and take leave or stop working. A primary carer will be an eligible
employee if he or she has been employed for at least an average of 10 hours per week
over any 26 of the 52 weeks immediately preceding the date of delivery of the child
(if the child is born to the person or to his or her spouse or partner), or the date on
which the person becomes the primary carer (in any other case).
Clause 52 inserts new section 71CAA, which sets out how to calculate an employee’s
average weekly earnings over the 52-week period immediately preceding the date on
which the employee became the primary carer in respect of the child. The calculation
involves adding up the employee’s gross weekly earnings for the 26 weeks out of that
52-week period for which the employee earned the most and dividing that total by 26.
Clause 53 amends section 71CB, which sets out the definition of eligible self-em-
ployed person. This definition applies for the purposes of determining whether a per-
son is eligible to receive parental leave payments when the person becomes the pri-
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mary carer in respect of a child. A primary carer will be an eligible self-employed
person if he or she has been employed for at least an average of 10 hours per week
over any 26 of the 52 weeks immediately preceding the date of delivery of the child
(if the child is born to the person or to his or her spouse or partner), or the date on
which the person becomes the primary carer (in any other case), and if the person
stops working as a self-employed person.
Clause 54 inserts new section 71CBA, which sets out how to calculate a self-em-
ployed person’s average weekly earnings over the 52-week period immediately pre-
ceding the date on which the person became the primary carer in respect of the child.
The calculation involves adding up the person’s net income for the 26 weeks out of
that 52-week period for which the person earned the most and dividing that total by
26.
Clause 55 inserts a new cross-heading and replaces section 71CC with new section
71CC relating to keeping-in-touch days. New section 71CC provides that an employ-
ee is not treated as having returned to work if they perform paid work, during a period
of parental leave, on a keeping-in-touch day. The maximum amount of paid work that
an employee can perform on keeping-in-touch days is 40 hours. If that maximum is
exceeded, the employee is treated as having returned to work and parental leave pay-
ments made from that point on can be recovered as an overpayment.
Clause 56 replaces sections 71D and 71DA, which set out employees’ and self-em-
ployed persons’ entitlements to parental leave payments. Because the test will be the
same whether a person was an employee or a self-employed person prior to becoming
a primary carer, the 2 sections are consolidated into a single section, new section 71D.
A person is entitled to parental leave payments if the person is an eligible employee,
an eligible self-employed person, a person to whom entitlements to parental leave
payments have been transferred under section 71E, or a person who succeeds to en-
titlements to parental leave payments under section 72B. In all cases, the person must
stop work to receive the payments.
Clause 57 amends section 71E, which provides for a person to transfer his or her en-
titlements to parental leave payments to his or her spouse or partner. The amendments
implement a new test for a spouse or partner who intends to become the primary carer
in respect of a child to qualify to receive a transfer of entitlements. The new test is
that the spouse or partner must have been employed or self-employed for at least an
average of 10 hours a week over any 26 of the 52 weeks immediately preceding the
date of delivery of the child, or the date on which the person becomes the primary
carer in respect of the child. The spouse or partner must not work during the period in
relation to which the entitlements are transferred.
Clause 58 replaces section 71F, which relates to subsequent parental leave payments,
to simplify the drafting.
Clause 59 consequentially amends section 71G to update the terminology.
Clause 60 repeals section 71H, which relates to joint adoptions. The content of sec-
tion 71H is now covered, in relation to primary carers, in new section 7(2).
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Clauses 61, 62, and 63 make consequential amendments to sections 71I, 71IA, and
71J respectively to update terminology.
Clause 64 replaces section 71K, which specifies the date on which parental leave pay-
ments start, to update terminology.
Clause 65 replaces section 71L, which sets out the date on which parental leave pay-
ments end. The amendments update the terminology, ensure that the provision aligns
with the new criteria for receiving parental leave payments, and ensure that the provi-
sion applies to persons who are or were employees or self-employed persons. Section
71L(2) currently has the effect that a person may continue to receive parental leave
payments despite their period of parental leave ending, if the person ceases to have
care of the child, or the person or child dies. Section 71LA(2) is an equivalent provi-
sion that relates to self-employed persons. New section 71L(2) ensures that parental
leave payments can continue only in the case of parental leave payments to the bio-
logical mother of a child who dies or that she otherwise no longer has care of.
Clause 66 repeals section 71LA, which specifies the date on which parental leave
payments to a self-employed person end. The content of this provision is now incorp-
orated into section 71L.
Clause 67 amends section 71M, which relates to the amount of parental leave pay-
ments. The section currently specifies amounts that previously applied (either when
the section was first drafted or when amendments were incorporated). However those
amounts have since been updated through a series of Orders in Council. The amend-
ment updates the figures in section 71M to reflect the amounts payable as at the date
of introduction of this Bill. The amendments also update cross-references to reflect
changes proposed to be made to subsequent sections.
Clause 68 replaces section 71N, which provides that the rate of parental leave pay-
ments must be adjusted by Order in Council at 1 July each year, to reflect the upward
percentage movement in average ordinary weekly earnings. The method of calculat-
ing the adjustment is currently specified in regulations. New section 71N also requires
the rate to be adjusted at 1 July each year, but it does not require this to be done by
Order in Council. Instead, the Minister must publish the adjusted rate on an Internet
site. The method of calculating the adjustment is also specified in new section 71N,
and is the same method currently specified in regulations.
Clause 69 repeals section 71OA, which required annual adjustment of minimum rates
of parental leave payment for self-employed persons. The content is now covered by
section 71N.
Clause 70 makes a minor drafting change to section 71P.
Clause 71 consequentially amends section 71U to require a person to give notice if,
during the period the person is receiving a parental leave payment, the person returns
to work as an employee or as a self-employed person. The existing requirement to al-
so give notice if an employee’s fixed term contract ends, or the employee resigns, is
omitted.
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Clause 72 repeals section 71V, which provides that an employee is not required to re-
fund parental leave payments if the employee does not return to work.
Clause 73 amends section 71Z, which makes it an offence to mislead the department
for the purpose of enabling a person, or another person, to receive a parental leave
payment. The penalty for the offence is increased from $5,000 to $15,000.
Clause 74 consequentially amends section 71ZB to update terminology.
Clause 75 repeals section 72A(1), which set out a test to determine when an employ-
ee is treated as being in the employment of the same employer for at least an average
of 10 hours a week during a period. The test included a requirement that the employee
work no less than 1 hour in every week during the period, or no less than 40 hours in
every month during the period. These tests no longer apply. The clause also makes
consequential amendments to update terminology.
Clause 76 amends section 72B, which provides for succession to a spouse’s or part-
ner’s entitlements. The amendments separate out the tests for when a spouse or part-
ner may succeed to parental leave entitlements and parental leave payment entitle-
ments, as these tests now differ. The amendments also update cross-references and
provide that the section applies to a member of the Armed Forces, as if that member
were an employee.
Clause 77 consequentially amends section 72C to update a cross-reference.
Clause 78 amends section 73, which empowers regulations to be made under the Act.
The terminology in section 73(1)(ab) is updated. In addition, a new regulation-mak-
ing power is added that empowers regulations to be made to prescribe the evidence
that must be provided to an employer by an employee who requests parental leave in
respect of a child to whom the employee, or his or her spouse or partner, does not
give birth. The existing powers to prescribe the manner of making adjustments to the
parental leave payment rates, and to set the amount of the rate for self-employed per-
sons, are repealed because the rates of payments will in future be set under section
71N by the Minister publishing a notice on an Internet site.
Clause 79 inserts a into Schedule 1AA a new Part 3, which contains transitional pro-
visions relating to the amendments made in this Bill.
Clause 80 consequentially repeals certain provisions in the Parental Leave and Em-
ployment Protection Amendment Act 2014 that have not yet come into force. The
provisions that are repealed implement an increase from 16 weeks to 18 weeks of
paid parental leave on 1 April 2016 (the same date that the substantive provisions of
this Bill come into force). The repealed provisions are no longer required because the
change from 16 weeks to 18 weeks is incorporated in the provisions in this Bill.
Clause 81 provides for consequential amendments to be made to other enactments, as
set out in Schedule 2.
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Part 2
Amendments to Employment Relations Act 2000

Clause 82 provides that Part 2 amends the Employment Relations Act 2000 (the
principal Act).
Clause 83 makes 2 amendments to section 3, which states the object of the principal
Act.
Section 3(a)(v) refers to promoting mediation as the primary problem solving mech-
anism. This paragraph is replaced by a paragraph that expressly excludes the enforce-
ment of employment standards from its application. This is because the new powers
of Labour Inspectors, the Employment Relations Authority, and the Employment
Court under new Part 9A inserted by clause 95 will become the primary mechanism
for dealing with breaches of employment standards.
A new paragraph (ab) is inserted referring to promoting the effective enforcement of
employment standards, in particular by conferring additional powers on Labour In-
spectors, the Employment Relations Authority, and the Employment Court.
Clause 84 inserts new section 4B, which provides a general obligation on employers
to keep records in sufficient detail to demonstrate compliance with the minimum en-
titlements provisions. This obligation is in addition to, and not in place of, provisions
in the principal Act or other enactments relating to the keeping of records.
Clause 85 amends section 5, which contains definitions of terms. The amendments in-
sert a definition of employment standards and replaces the definition of minimum en-
titlements with a definition of minimum entitlement provisions.
Clause 86 amends section 64, which requires an employer to retain a copy of an indi-
vidual employment agreement or individual terms and conditions of employment. If
an employer fails to comply with this requirement, the employer is liable under sub-
section (4) to a penalty imposed by the Employment Relations Authority in an action
brought by a Labour Inspector. Subsection (4) is amended so the action can also be
brought by the employee concerned.
Clause 87 inserts new sections 67C to 67H.
New section 67C defines agreed hours of work for the purposes of new section 67D
and 67E(2)(b).
New section 67D requires an employer to ensure that an employee’s agreed hours of
work are included in the employee’s employment agreement.
New section 67E defines an availability provision and provides that such a provision
is unenforceable against an employee who is entitled to refuse to perform work re-
quired under such a provision unless the employee’s employment agreement provides
for the payment of compensation for the employee making himself or herself availa-
ble to perform work if required.
New section 67F provides that an employee is not to be treated adversely if an em-
ployee, under new section 67E, refuses and is entitled to refuse work.

12 Employment Standards Legislation Bill Explanatory note



New section 67G provides that, in relation to an employee employed to undertake
shift work, the employer must ensure that the employee’s employment agreement spe-
cifies—
• the period of notice required if the employer proposes to cancel a shift; and
• the compensation payable to the employee if shift work is not cancelled in ac-

cordance with the specified period of notice. If a shift is cancelled without ap-
propriate notice, the employer must pay the employee compensation in accord-
ance with the employee’s employment agreement.

An employee is entitled to what he or she would have earned for working a shift if—
• the shift is cancelled and the employee’s employment agreement does not con-

tain a notice provision and a compensation provision; or
• the shift is cancelled but the employee has not been notified of the cancellation

before the commencement of the shift; or
• the remainder of a shift is cancelled after it has begun, but the employee has

not been notified of the cancellation before the commencement of the shift.
New section 67H provides that a provision in an employment agreement prohibiting
an employee from performing work for another employer is unenforceable except to
the extent that there is a genuine reason based on reasonable grounds and the reason
is stated in the agreement.
Clause 88 amends section 103, which specifies the circumstances in which an em-
ployee can bring a personal grievance. The amendment inserts references to new sec-
tions 67C to 67H.
Clause 89 amends section 130, which requires every employer to keep a wages and
time record, as follows:
• subsection (1)(g) is replaced so that the wages and time record must, in all ca-

ses, show the number of hours worked each day in a pay period and the pay for
those hours:

• new subsection (1A) requires the wages and time record to be kept in a written
form or in a form or manner that allows the information to be easily accessed
and converted into a written form:

• subsection (3) is repealed. This provides that where wages and time record is
kept under another Act, an employer is not required to keep a wages and time
record under the principal Act in respect of the same matter:

• new subsection (5) provides that the penalty provided for under subsection (4)
may be recovered by a Labour Inspector.

Clause 90 inserts new section 133A. This section requires the Employment Relations
Authority or Employment Court to take into account all relevant matters in determin-
ing an appropriate penalty for breaches of the principal Act, and then provides a non-
exhaustive list of relevant matters to be taken into account.
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Clause 91 inserts new section 135A, which clarifies that the chief executive or a La-
bour Inspector may recover in a District Court as a debt due to the Crown any penalty
ordered by the Employment Relations Authority or the Employment Court under sec-
tion 135.
Clause 92 amends section 139, which authorises the Employment Court to make a
compliance order for the purpose of preventing further non-observance of or non-
compliance with Part 8 or any order, determination, direction, or requirement made or
given under the principal Act by the court. The amendment provides that the section
also applies in relation to a person in respect of whom the court has made a declar-
ation of breach under new section 142B inserted by clause 95.
Clause 93 inserts new section 140AA, which specifies the circumstances in which the
Employment Court can impose the sanctions in section 140(6) without first making a
compliance order.
Clause 94 amends section 141, which provides for the enforcement of an order or
judgment of the Employment Relations Authority or Employment Court as if it were
an order or judgement of a District Court. The amendments clarify that—
• a fine is enforceable under Part 3 of the Summary Proceedings Act 1957:
• in an order imposing a fine under section 140(6), the order may direct the

whole or part of the fine to be paid to the employee concerned.
Clause 95 inserts new Part 9A containing additional provisions relating to enforce-
ment of employment standards. The new Part comprises new sections 142A to 142ZC.
New section 142A states the object of the new Part 9A, which is to provide additional
enforcement measures to promote the more effective enforcement of employment
standards (especially minimum entitlement provisions) by—
• providing for a Labour Inspector to apply to the Employment Court for a range

of new orders:
• making insurance for pecuniary penalties unlawful:
• providing what is meant by being involved in breach of employment standards

and when states of mind or conduct by certain persons can be attributed to bod-
ies corporate and principals:

• providing certain defences to breaches of minimum entitlement provisions.

Declarations of breach
New section 142B provides for a Labour Inspector to apply to the Employment Court
for a declaration of breach of a minimum entitlement provision by a person in breach
or a person involved in the breach of the provision. A declaration can be made only if
a breach is serious and the new section specifies criteria for the court to take into ac-
count when deciding whether a breach is serious.
New section 142C states the purpose and effect of a declaration of breach, which is to
enable an applicant for an order under this new Part to rely on the declaration and not
to have to prove again the breach or the involvement in the breach.
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New section 142D specifies what a declaration of breach must contain.

Pecuniary penalty orders
New section 142E provides for the Employment Court to make a pecuniary penalty
order against a person in respect of whom the court has made a declaration of breach.
New section 142F specifies the matters the Employment Court must have regard to in
determining an appropriate pecuniary penalty.
New section 142G specifies the maximum amounts of a pecuniary penalty.
New section 142H provides that the chief executive or a Labour Inspector may recov-
er in a District Court a pecuniary penalty ordered by the Employment Court.
New section 142I specifies 12 months as the limitation period for bringing an applica-
tion for a pecuniary penalty order.

Compensation orders
New section 142J provides for the Employment Court to make a compensation order
against a person if the court has made a declaration of breach against the person and
the court is satisfied that the employee concerned has suffered or is likely to suffer
loss or damage because of the breach. Only a Labour Inspector can apply for a com-
pensation order.
New section 142K applies the provisions of section 132 of the principal Act and sec-
tion 83 of the Holidays Act 2003 to the extent that they are relevant to the breach in
respect of which the compensation order is being sought.
New section 142L provides that the Employment Court may make any order it thinks
just to compensate an employee concerned.

Banning orders
New section 142M provides that the Employment Court may make a banning order
against a person if—
• the Employment Court has made a declaration of breach against the person; or
• the Employment Court is satisfied that the person has persistently breached or

persistently been involved in the breach of 1 or more employment standards; or
• the person has been convicted of an offence under section 351 of the Immigra-

tion Act 2009.
Only a Labour Inspector or an immigration officer can apply for a banning order.
New section 142N provides that a banning order must do 1 or more of 3 things relat-
ing to being an employer, an officer of an employer, or being involved in the hiring or
employment of employees. A person may do something prohibited by a banning
order if the person first obtains the leave of the Employment Court to do so.
New section 142O provides that a banning order has effect for 10 years or any shorter
period specified in the order.
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New section 142P provides for the variation or cancellation of banning orders.
New section 142Q provides that it is an offence to breach a banning order. The maxi-
mum penalty is a fine not exceeding $200,000 or a term of imprisonment not exceed-
ing 3 years.

Standard of proof
New section 142R applies to avoid doubt and provides that in proceedings under this
Part for a declaration of breach, pecuniary penalty order, compensation order, or ban-
ning order the standard of proof is the standard that applies in civil proceedings.

Interrelationship of orders
New section 142S clarifies that the Employment Court can make more than 1 kind of
order against a person in relation to the same breach, whether the orders are all made
under this Part or 1 or more are made under another Part.
New section 142T provides that a person cannot be ordered to pay a pecuniary penalty
and be liable to a fine or term of imprisonment under this Part or the Immigration Act
2009 for the same conduct. It also provides that a person cannot be ordered to pay a
pecuniary penalty and be liable to another penalty under the Act for the same breach
of employment standards.

Insurance against pecuniary penalties unlawful and of no effect
New section 142U provides that an insurance policy, to the extent that it purports to
indemnify a person for liability to pay a pecuniary penalty, is of no effect. The section
also provides that a person must not, among other things, enter into an insurance poli-
cy or pay to another person under an insurance policy an indemnity for a pecuniary
penalty under this Act.

Liability of persons involved in breach, bodies corporate, and principals
New section 142V defines when a person is involved in a breach of employment
standards, for example a person who has aided, abetted, counselled, or procured the
breach. However, if a person holds a position in the person in breach, only officers of
the person in breach can be treated as a person involved in a breach, for example a
director of a company if the person in breach is a company.
New section 142W provides for a person involved in a breach to be liable to a penalty
if the breach is one for which a penalty is provided. Only a Labour Inspector can
apply for a penalty against a person involved in a breach.
New section 142X provides when an employee may recover from a person involved in
a breach for wages or other money due to the employee. Wages and other money pay-
able may be recovered only,—
• in the case of recovery by the employee, with the prior leave of the Employ-

ment Relations Authority or the Employment Court; and
• to the extent that the employee’s employer is unable to pay the arrears.
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New section 142Y specifies when the state of mind of directors, employees, or agents
can be attributed to a body corporate or other principal.
New section 142Z specifies when the conduct of directors, employees, or agents can
be attributed to a body corporate or other principal.

Defences for person in breach of minimum entitlement provisions
New section 142ZA provides a general defence for a person in breach of a minimum
entitlement provision if—
• the breach was due to reasonable reliance on information supplied by another

person; or
• the breach was due to another person’s default and the person took reasonable

precautions and exercised due diligence to avoid the breach.

Defences for person involved in breach of minimum entitlement provisions
New section 142ZB provides a general defence for a person involved in a breach of a
minimum entitlement provision. This section parallels new section 142ZA.
New section 142ZC clarifies that the availability of a defence under new section
142ZA or 142ZB does not limit or affect an employee’s entitlement under the provi-
sion concerned.
Clause 96 amends section 148A, which provides that minimum entitlements may be
the subject of mediation and agreed terms of settlement. The amendments are drafting
amendments to omit the terminology of minimum entitlements, given the new defini-
tions inserted in section 5, but the effect of the section remains the same.
Clause 97 amends section 159, which requires the Employment Relations Authority
to consider and direct mediation before investigating a matter further. The amendment
makes the section subject to new section 159AA inserted by clause 98.
Clause 98 inserts new section 159AA, which reverses the approach to mediation in re-
lation to breaches of employment standards. In these cases, the Employment Rela-
tions Authority is not to direct mediation except in certain circumstances.
Clause 99 amends section 187, which specifies the jurisdiction of the Employment
Court. The amendment is a consequential drafting amendment that includes the new
orders provided under new Part 9A inserted by clause 95.
Clause 100 amends section 188, which requires the Employment Court to consider
and direct mediation before hearing a matter. The amendment makes the section sub-
ject to new section 188A inserted by clause 101.
Clause 101 inserts new section 188A, which reverses the approach to mediation in re-
lation to an application for any of the new orders under new Part 9A. In these cases,
the Employment Court is not to direct mediation. In other cases of breaches of em-
ployment standards, the court is not to direct mediation except in certain circumstan-
ces.
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Clause 102 amends section 212, which authorises the Employment Court to make
rules regulating the practice and procedure of the court and the proceedings of the
parties. The amendment inserts a reference to the new Part 9A.
Clause 103 inserts new section 214AA, which provides for an appeal to the Court of
Appeal on a question of fact or law, or both, from a decision of the Employment
Court relating to the new orders provided for in new Part 9A.
Clause 104 inserts new section 223AAA, which specifies the functions of the chief ex-
ecutive. The functions are—
• to promote the objects of the Act by, among other things, doing certain speci-

fied things relating to providing information and advice, promoting effective
resolution of employment relationship problems, and publishing comments
about employment relationship matters in relation to particular persons:

• to maintain a strategy for promoting compliance with and enforcement of em-
ployment legislation:

• to perform any other functions or duties conferred by employment legislation.
Clause 105 amends section 223A, which specifies the functions of Labour Inspectors.
The amendment replaces 3 of the functions with 2 functions—
• to monitor and enforce compliance with employment standards:
• to perform or exercise any other functions under employment legislation.
Clause 106 amends section 229, which specifies the powers of Labour Inspectors.
The amendments—
• expand the types of documents a Labour Inspector can require to be provided

to include any other document that a Labour Inspector reasonably believes may
assist in determining whether the requirements of certain employment legisla-
tion have been complied with:

• inserts new subsection (5A), which provides that a person is not excused from
answering a Labour Inspector’s questions on the grounds that doing so might
expose the person to a pecuniary penalty under new Part 9A, but any answers
given are not admissible in criminal proceedings or in proceedings under that
Part for a pecuniary penalty.

Clause 107 amends section 233, which provides certain obligations of Labour In-
spectors. The amendment repeals subsection (5), which imposes a obligation of confi-
dentiality on a Labour Inspector in relation to information obtained as a result of an
inspection. This matter is now covered by new section 233A inserted by clause 108.
Clause 108 inserts new sections 233A and 233B.
New section 233A is to the same effect as the repealed section 233(5) but extends the
obligation of confidentiality to include not only a Labour Inspector, but also the de-
partment. This section is subject to new section 233B.
New section 233B provides the circumstances in, and the conditions under, which a
Labour Inspector and the department may share information with certain specified
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regulatory agencies. The new section also provides for regulatory agencies to provide
information to a Labour Inspector and the department.
Clause 109 repeals section 234, which specifies the circumstances relating to insol-
vency of a company in which officers, directors, or agents of the company are liable
for minimum wages and holiday pay. The section is repealed as overtaken by, and in-
consistent with, the liability of these persons as provided for in the new Part 9A.
Clause 110 inserts new sections 235A to 235F, which provide for infringement offen-
ces for sections 64(1), (2) and 130(1) of the principal Act and section 81(2) of the
Holidays Act 2003 and for any breaches of the principal Act that are prescribed by
regulations as infringement offences.
Clause 111 amends section 237, which specifies the purposes for which regulations
can be made. The amendment adds references to new sections 235A to 235F, which
relate to infringement offences.
Clause 112 amends Schedule 1AA to provide applications, savings, and transitional
provisions arising from this Part of the Bill˙.
Clause 113 makes consequential amendments to other enactments as set out in Sched-
ule 3.

Part 3
Amendments to Holidays Act 2003

Clause 114 provides that Part 3 amends the Holidays Act 2003 (the principal Act).
Clause 115 inserts new section 5A, which provides that new Schedule 1AA contains
application, savings, and transitional provisions relating to amendments made after
1 April 2016.
Clause 116 amends section 75, which provides a penalty for an employer that fails to
comply with certain provisions of the principal Act. The amendments—
• include any person who is involved in a failure to comply; and
• define a person involved in a failure to comply to have the same meaning as a

person involved in a breach in new section 142V of the Employment Relations
Act 2000.

Clause 117 amends section 76, which currently provides that a Labour Inspector is
the only person who may bring a penalty action against an employer. The amend-
ments also allow the employee concerned to bring a penalty action against his or her
employer, but not against a person involved in a failure to comply.
Clause 118 inserts new section 76A, which specifies the matters the Employment Re-
lations Authority must have regard to in determining the amount of a penalty.
Clause 119 inserts new section 77A, which authorises a Labour Inspector and (in cer-
tain circumstances) an employee to recover unpaid holiday pay or leave pay from a
person involved in a breach of the principal Act.
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Clause 120 amends section 81 to align the requirement to keep the holiday and leave
record with the amendment to section 130 of the Employment Relations Act 2000
made by clause 89.
Clause 121 inserts new Schedule 1AA, which contains application, savings, and tran-
sitional provisions relating to amendments made on or after 1 April 2016.

Part 4
Amendments to Minimum Wage Act 1983

Clause 122 provides that Part 4 amends the Minimum Wage Act 1983 (the principal
Act).
Clause 123 inserts new section 2A, which provides that new Schedule 1AA contains
application, savings, and transitional provisions relating to amendments made after
1 April 2016.
Clause 124 repeals section 8A, which requires an employer to keep a wages and time
record. This will now be covered by new section 130(1)(g) of the Employment Rela-
tions Act 2000 as replaced by clause 89.
Clause 125 replaces section 10, which provides for penalties for failure to comply
with the principal Act. The new section 10—
• provides also for the worker concerned to bring a penalty action against his or

her employer, but not against a person involved in a failure to comply; and
• defines a person involved in a failure to comply to have the same meaning as a

person involved in a breach in new section 142V of the Employment Relations
Act 2000.

Clause 126 inserts new section 11AA, which authorises a Labour Inspector and (in
certain circumstances) a worker to recover arrears of wages from a person involved in
a failure to comply with the principal Act.
Clause 127 inserts new Schedule 1AA, which contains application, savings, and tran-
sitional provisions relating to amendments made on or after 1 April 2016.

Part 5
Amendments to Wages Protection Act 1983

Clause 128 provides that Part 5 amends the Wages Protection Act 1983 (the princi-
pal Act).
Clause 129 amends section 2 to replace the definition of employer.
Clause 130 inserts new section 2A, which provides that the new Schedule contains ap-
plication, savings, and transitional provisions relating to amendments made on or af-
ter 1 April 2016.
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Clause 131 inserts new section 5A, which provides that an employer must not make a
deduction under section 5 from wages payable to a worker if the deduction is unrea-
sonable.
Clause 132 amends section 11, which provides for a worker to recover wages that
have not been paid at the rate required by the Act. The amendment provides for a La-
bour Inspector to recover the wages on behalf of the worker concerned.
Clause 133 inserts new section 11A, which authorises a Labour Inspector and (in cer-
tain circumstances) a worker to recover arrears of wages from a person involved in
non-compliance with the principal Act. The new section also provides for the recov-
ery of a premium from a person involved in a breach of the prohibition against pre-
miums in section 12A.
Clause 134 amends section 12A, which prohibits premiums in respect of employ-
ment. The amendment clarifies that the prohibition applies not only to an employer,
but also to any person engaged on behalf of an employer.
Clause 135 amends section 13, which provides a penalty for an employer who contra-
venes the Act. The amendments—
• include a person who is involved in a failure to comply:
• provide for a Labour Inspector, but not a worker, to recover a penalty against a

person involved in a failure to comply:
• define a person involved in a failure to comply to have the same meaning as a

person involved in a breach in new section 142V of the Employment Relations
Act 2000.

Clause 136 inserts a new Schedule, which contains application, savings, and transi-
tional provisions relating to amendments made on or after 1 April 2016.
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98 New section 159AA inserted (When mediation in relation to

breach of employment standards is appropriate)
57

159AA When mediation in relation to breach of employment
standards is appropriate

57

99 Section 187 amended (Jurisdiction of court) 58
100 Section 188 amended (Role in relation to jurisdiction) 58
101 New section 188A inserted (When mediation in relation to breach

of employment standards is appropriate)
58

188A When mediation in relation to breach of employment
standards is appropriate

58

102 Section 212 amended (Court may make rules) 58
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103 New section 214AA inserted (Appeals against decisions under Part
9A)

58

214AA Appeals against decisions under Part 9A 58
104 New section 223AAA and cross-heading inserted 59

Chief executive
223AAAFunctions of chief executive 59

105 Section 223A amended (Functions of Labour Inspector) 59
106 Section 229 amended (Powers of Labour Inspectors) 59
107 Section 233 amended (Obligations of Labour Inspectors) 60
108 New sections 233A and 233B inserted 60

233A Obligation of Labour Inspector and department not to
disclose information

60

233B Information sharing 60
109 Section 234 repealed (Circumstances in which officers, directors,

or agents of company liable for minimum wages and holiday pay)
61

110 New sections 235A to 235G and cross-heading inserted 61
Infringement offences

235A Interpretation 61
235B Infringement offences 61
235C Infringement notices 62
235D Procedural requirements for infringement notices 62
235E Infringement fees 63
235F Payment of infringement fee 63
235G Infringement fee and penalty not payable for the same

conduct
63

111 Section 237 amended (Regulations) 63
112 Schedule 1AA amended 63
113 Consequential amendments 64

Part 3
Amendments to Holidays Act 2003

114 Principal Act 64
115 New section 5A inserted (Provisions affecting application of

amendments to this Act)
64

5A Provisions affecting application of amendments to this
Act

64

116 Section 75 amended (Penalty for non-compliance) 64
117 Section 76 amended (Proceedings by Labour Inspector for penalty) 65
118 New section 76A inserted (Matters Authority to have regard to in

determining amount of penalty)
65

76A Matters Authority to have regard to in determining
amount of penalty

65
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119 New section 77A inserted (Proceedings by Labour Inspector or
employee to recover arrears of pay from person involved in failure
to comply)

65

77A Proceedings by Labour Inspector or employee to recover
arrears of pay from person involved in failure to comply

65

120 Section 81 amended (Holiday and leave record) 66
121 New Schedule 1AA inserted 66

Part 4
Amendments to Minimum Wage Act 1983

122 Principal Act 66
123 New section 2A inserted (Provisions affecting application of

amendments to this Act)
66

5A Provisions affecting application of amendments to this
Act

66

124 Section 8A repealed (Wage and time records) 66
125 Section 10 replaced (Penalties and jurisdiction) 66

10 Penalties 67
126 New section 11AA inserted (Proceedings by Labour Inspector or

worker to recover arrears of wages from person involved in failure
to comply)

67

11AA Proceedings by Labour Inspector or worker to recover
arrears of wages from person involved in failure to
comply

67

127 New Schedule 1AA inserted 67
Part 5

Amendments to Wages Protection Act 1983
128 Principal Act 68
129 Section 2 amended (Interpretation) 68
130 New section 2A inserted (Provisions affecting application of

amendments to this Act)
68

2A Provisions affecting application of amendments to this
Act

68

131 New section 5A inserted (Unreasonable deductions) 68
5A Unreasonable deductions 68

132 Section 11 amended (Worker may recover wages) 68
133 New section 11A inserted (Proceedings by Labour Inspector or

worker to recover arrears of wages from person involved in failure
to comply)

68

11A Proceedings by Labour Inspector or worker to recover
arrears of wages from person involved in failure to
comply

68

134 Section 12A amended (No premium to be charged for
employment)

69
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135 Section 13 amended (Penalties) 69
136 New Schedule inserted 69

Schedule 1
Amendments to Schedule 1AA

70

Schedule 2
Consequential amendments

71

Schedule 3
Consequential amendments

72

Schedule 4
New Schedule 1AA inserted

73

Schedule 5
New Schedule 1AA inserted

74

Schedule 6
New Schedule 1 inserted

75

The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Employment Standards Legislation Act 2015.

2 Commencement
(1) Sections 78 and 79 come into force on the day after the date on which this 5

Act receives the royal assent.
(2) The rest of this Act comes into force on 1 April 2016.

Part 1
Amendments to Parental Leave and Employment Protection Act

1987 10

3 Principal Act
This Part amends the Parental Leave and Employment Protection Act 1987
(the principal Act).

4 Section 1A amended (Purpose)
(1) In section 1A(c), delete “employees and self-employed”. 15
(2) In section 1A(c), replace “paid parental leave” with “parental leave payments”.

5 New section 1B inserted (Outline)
After section 1A, insert:
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1B Outline
(1) This section is a guide to the overall scheme and effect of this Act, but does not

affect the interpretation or application of the other provisions of this Act.
(2) This Act sets out the circumstances in which a person who becomes respon-

sible for the care of a child who is not more than 5 years of age may be entitled 5
to—
(a) leave from their employment:
(b) parental leave payments.
Entitlements to parental leave

(3) Parts 1 to 3 set out the types of parental leave that an employee may be entitled 10
to take if the employee becomes responsible for the care of a child, as follows:
(a) Part 1 provides for the primary carer in respect of a child to take primary

carer leave. An employee may be entitled to up to 18 weeks’ primary
carer leave if he or she has been employed by the same employer for at
least 6 months immediately preceding the date on which the employee 15
becomes the primary carer in respect of a child:

(b) Part 2 provides for the spouse or partner of the primary carer in respect
of a child to take partner’s leave. The amount of leave to which a spouse
or partner may be entitled depends on the length of time that the person
has been employed by the same employer. The spouse or partner may be 20
entitled to—
(i) 1 week of partner’s leave, if he or she has been employed by the

same employer for at least 6 months before assuming responsibil-
ity for the care of the child; or

(ii) 2 weeks of partner’s leave, if he or she has been employed by the 25
same employer for at least 12 months before assuming responsi-
bility for the care of the child:

(c) Part 3 provides for the primary carer in respect of a child to take exten-
ded leave. Extended leave may be shared between the persons who are
primarily responsible for caring for a child. The maximum amount of ex- 30
tended leave to which an employee may be entitled depends on the
length of time that the person has been employed by the same employer.
An employee may be entitled to—
(i) 26 weeks of extended leave, if he or she has been employed by the

same employer for at least 6 months before assuming responsibil- 35
ity for the care of the child; or

(ii) 52 weeks of extended leave, if he or she has been employed by the
same employer for at least 12 months before assuming responsi-
bility for the care of the child.
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Negotiated carer leave
(4) Part 3A sets out a process for employees who are not entitled to take parental

leave, but who would be eligible to receive parental leave payments if their em-
ployer allowed them to take leave from their employment, to request a period
of negotiated carer leave. 5
Other matters relating to parental leave

(5) Parts 4 to 7 set out further matters relating to the administration of parental
leave entitlements, including notice requirements (see Part 4), rights and obli-
gations after parental leave begins (see Part 5), protection of employment (see
Part 6), and the remedies available to employees (see Part 7). 10
Payment for parental leave

(6) Part 7A applies in certain circumstances to persons who have been employed
or self-employed during the 12-month period immediately before they became
responsible for the care of a child and to members of the Armed Forces. It pro-
vides for an eligible person to receive up to 18 weeks of parental leave pay- 15
ments out of public money if the person stops working or takes leave to care
for the child. The amount of the parental leave payment is the amount of the
person’s ordinary weekly pay or average weekly earnings, up to a specified
maximum amount (see sections 71M to 71P). To qualify for parental leave pay-
ments a person must have been employed or self-employed for at least an aver- 20
age of 10 hours a week for any 26 of the 52 weeks immediately preceding—
(a) the expected date of delivery of the child (in the case of a child to be

born to the person or to his or her spouse or partner); or
(b) the first date on which either the person, or his or her spouse or partner,

becomes the primary carer in respect of the child (in any other case). 25
Miscellaneous matters

(7) Part 8 contains miscellaneous provisions relating to administration of parental
leave and parental leave payment entitlements.

6 Section 2 amended (Interpretation)
(1) In section 2(1), replace the definition of employee with: 30

employee means—
(a) a person who is an employee within the meaning of section 6 of the Em-

ployment Relations Act 2000; and
(b) in the context of provisions of this Act that relate to entitlements to pa-

rental leave payments in respect of a child, a person who will have been 35
employed as an employee for any 26 of the 52 weeks immediately pre-
ceding—
(i) the expected date of delivery of the child (in the case of a child to

be born to the employee or to the employee’s spouse or partner);
or 40
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(ii) the first date on which either the employee or the employee’s
spouse or partner becomes the primary carer in respect of the
child (in any other case)

(2) In section 2(1), definition of extended leave, paragraph (b), after “7A”, insert
“only”. 5

(3) In section 2(1), repeal the definition of maternity leave.
(4) In section 2(1), definition of parental leave, paragraph (a)(i), replace “materni-

ty” with “primary carer”.
(5) In section 2(1), definition of parental leave, paragraph (a)(ii), replace “part-

ner’s/paternity” with “partner’s”. 10
(6) In section 2(1), definition of parental leave, replace paragraph (b) with:

(b) includes, for the purposes of Parts 6 to 7A only,—
(i) negotiated carer leave granted by an employer to an employee;

and
(ii) rights and benefits in the nature of any of the kinds of leave de- 15

scribed in paragraph (a) to which an employee is entitled by virtue
of—
(A) any Act other than this Act; or
(B) any employment agreement

(7) In section 2(1), repeal the definition of partner’s/paternity leave. 20
(8) In section 2(1), replace the definition of self-employed person with:

self-employed person means—
(a) a person who is self-employed; and
(b) in the context of provisions that relate to entitlements to parental leave

payments in respect of a child, also means a person who will have been 25
self-employed for any 26 of the 52 weeks immediately preceding—
(i) the expected date of delivery of the child (in the case of a child to

be born to the self-employed person or to the self-employed per-
son’s spouse or partner); or

(ii) the first date on which either the self-employed person or the self- 30
employed person’s spouse or partner becomes the primary carer in
respect of the child (in any other case)

(9) In section 2(1), insert in their appropriate alphabetical order:
6-month employment test has the meaning given in section 2BA

12-month employment test has the meaning given in section 2BA 35
Chief of Defence Force means the officer appointed under section 8 of the De-
fence Act 1990
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keeping-in-touch day means a day that would otherwise be a day of parental
leave, but on which an employee performs paid work for an employer in ac-
cordance with section 71CC(2)

member of the Armed Forces has the meaning given in section 2(1) of the
Armed Forces Discipline Act 1971 5
negotiated carer leave means a period of leave requested by an employee
under Part 3A

partner’s leave—
(a) means partner’s leave to which an employee is entitled in accordance

with this Act; and 10
(b) includes, for the purposes of Parts 6 to 7A only, rights and benefits in the

nature of partner’s leave to which an employee is entitled by virtue of—
(i) any Act other than this Act; or
(ii) any employment agreement

primary carer has the meaning given in section 7 15
primary carer leave means primary carer leave to which an employee is en-
titled in accordance with this Act

(10) Repeal section 2(2) and (3).

7 Section 2A amended (Multiple employments generally)
In section 2A, delete “and parental leave payment”. 20

8 Section 2AB amended (Multiple employments of certain medical practi-
tioners)
In section 2AB(2), delete “and parental leave payment”.

9 Section 2AC amended (Multiple employments of teachers)
In section 2AC(1), delete “and parental leave payment”. 25

10 Section 2AD amended (Concurrent employment and self-employment)
In section 2AD(2), delete “and parental leave payment”.

11 Section 2B amended (Multiple births or adoptions)
(1) In the heading to section 2B, replace “births or adoptions” with “children”.
(2) In section 2B(1)(b), replace “employees and self-employed persons do” with “a 30

person described in subsection (2) or (3) does”.
(3) Replace section 2B(3) with:
(3) A person who assumes primary responsibility for the care of 2 or more children

within a 4-week period is treated as if the person had assumed primary respon-
sibility for the care of only the youngest of those children within that period. 35
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12 New section 2BA inserted (Thresholds for entitlements)
After section 2B, insert:

2BA Thresholds for parental leave entitlements
(1) In this Act, the following tests are used to determine an employee’s entitle-

ments to parental leave: 5
(a) an employee meets the 6-month employment test if the employee will

have been employed by the same employer for at least an average of 10
hours a week in the 6 months immediately preceding the expected date
of—
(i) delivery of the child (in the case of a child to be born to the em- 10

ployee or to the employee’s spouse or partner); or
(ii) assumption of responsibility for the care of the child (in any other

case):
(b) an employee meets the 12-month employment test if the employee will

have been employed by the same employer for at least an average of 10 15
hours a week in the 12 months immediately preceding the expected date
of—
(i) delivery of the child (in the case of a child to be born to the em-

ployee or to the employee’s spouse or partner); or
(ii) assumption of responsibility for the care of the child (in any other 20

case).
(2) The provisions of Schedule 1 apply if it is necessary to ascertain, in relation to

any of the circumstances mentioned in clauses 1 to 5 of Schedule 1,—
(a) whether any employee has been employed by the same employer during

any period of time; or 25
(b) whether any employee has resumed service with the same employer.

(3) Section 72A applies if it is necessary to ascertain whether an employee will
have been employed by the same employer for at least an average of 10 hours a
week during a 12-month period (or 6-month period, as the case may be).

13 Section 4 amended (Application of this Act to employees who have non- 30
statutory rights to parental leave)
In section 4(4), replace “employees” with “persons”.

14 Section 5 amended (Restriction on parental leave under this Act where
employee or employee’s spouse or partner takes parental leave under any
other provision) 35
In section 5, replace “maternity leave, partner’s/paternity leave” with “primary
carer leave, partner’s leave”.
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15 Part 1 heading amended
In the Part 1 heading, replace “Maternity” with “Primary carer”.

16 Sections 7 and 8 replaced
Replace sections 7 and 8 with:

7 Meaning of primary carer 5
(1) In this Act, unless the context otherwise requires, primary carer means—

(a) a female (the biological mother) who is pregnant or has given birth to a
child:

(b) the spouse or partner of the biological mother, if—
(i) the spouse or partner has succeeded under section 72B to all or 10

part of the biological mother’s entitlement to a parental leave pay-
ment; or

(ii) the biological mother has transferred all or part of her entitlement
to a parental leave payment to that spouse or partner under sec-
tion 71E (in which case the spouse or partner is the primary carer 15
for the period of time in relation to which those entitlements are
transferred); or

(c) a person, other than the biological mother or her spouse or partner, who
assumes primary responsibility for the day-to-day care of a child not
more than 5 years of age other than as a foster carer or on any other tem- 20
porary basis.

(2) If 2 or more persons meet the criterion in subsection (1)(c),—
(a) those persons must jointly nominate which one of them is to be the pri-

mary carer; and
(b) only the nominated person is entitled to parental leave payments under 25

this Act.
(3) Subsection (2)(b) does not limit sections 71E and 71EA (both of which re-

late to the transfer of entitlements to parental leave payments to a spouse or
partner).

8 Entitlement to primary carer leave 30
(1) An employee may take primary carer leave if the employee—

(a) is a primary carer; and
(b) meets the 6-month employment test or the 12-month employment test.

(2) No employee may take primary carer leave under subsection (1) in respect of
a child if the employee has previously taken a period of leave in respect of that 35
child, being—
(a) parental leave under this Act; or
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(b) a period of leave in the nature of parental leave under any Act other than
this Act or under any employment agreement.

17 Section 9 amended (Duration of maternity leave)
(1) In the heading to section 9, replace “maternity” with “primary carer”.
(2) In section 9(1), replace “Maternity” with “Primary carer”. 5
(3) In section 9(2), replace “maternity” with “primary carer” in each place.
(4) In section 9(3), replace “maternity” with “primary carer” in each place.

18 Section 10 amended (Date of commencement of maternity leave)
(1) In the heading to section 10, replace “maternity” with “primary carer”.
(2) In section 10, replace “Maternity leave shall begin” with “Primary carer leave 10

begins,”.
(3) Replace section 10(a) and (b) with:

(a) in the case of a child born to the employee, on the date of confinement;
or

(b) in any other case, on the date on which the employee becomes the pri- 15
mary carer in respect of the child; or

19 Section 11 amended (Right of employee to determine date of commence-
ment of maternity leave)

(1) In the heading to section 11, replace “maternity” with “primary carer”.
(2) In section 11, replace “Maternity” with “Primary carer”. 20
(3) In section 11, delete “female”.
(4) In section 11, replace “6 weeks” with “6 weeks than,”.
(5) Replace section 11(a) and (b) with:

(a) in the case of a child to be born to the employee, the expected date of
delivery; or 25

(b) in any other case, the date on which the employee intends to become the
primary carer in respect of the child.

20 Section 12 replaced (Right of employer and employee to determine date of
commencement of maternity leave by agreement)
Replace section 12 with: 30

12 Right of employer and employee to determine date of commencement of
primary carer leave by agreement
Primary carer leave may, by agreement between the employee and his or her
employer, begin on any date before,—
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(a) in the case of a child to be born to the employee, the expected date of
delivery; or

(b) in any other case, the date on which the employee intends to become the
primary carer in respect of the child.

21 New cross-heading above section 13 inserted 5
Above section 13, insert:

Provisions applicable to pregnant employees only

22 Section 13 amended (Right of medical practitioner or midwife to deter-
mine date of commencement of maternity leave)

(1) In the heading to section 13, replace “maternity” with “primary carer”. 10
(2) In section 13(1) and (2), replace “maternity” with “primary carer” in each

place.

23 Section 14 amended (Right of employer to appoint date of commencement
of maternity leave)

(1) In the heading to section 14, replace “maternity” with “primary carer”. 15
(2) In section 14, replace “maternity” with “primary carer”.

24 Section 15 amended (Special leave)
In section 15(1) and (2), replace “maternity” with “primary carer”.

25 Part 2 heading amended
In the Part 2 heading, replace “Partner’s/paternity” with “Partner’s”. 20

26 Sections 17 and 18 replaced
Replace sections 17 and 18 with:

17 Entitlement of spouse or partner of primary carer to partner’s leave
(1) An employee may take partner’s leave if the employee—

(a) is the spouse or partner of the primary carer in respect of a child; and 25
(b) assumes or intends to assume responsibility for the care of that child;

and
(c) meets the 6-month employment test or the 12-month employment test.

(2) Despite subsection (1), an employee may not take partner’s leave in respect
of a child under subsection (1) if— 30
(a) the employee has previously taken, in respect of that child, a period of

leave, being—
(i) partner’s leave under this Act; or
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(ii) a period of leave in the nature of partner’s leave under any Act
other than this Act or under any employment agreement; or

(b) the employee is the biological mother of the child and transferred her pa-
rental leave payment entitlements to her spouse or partner under sec-
tion 71E. 5

27 Section 19 amended (Duration of partner’s/paternity leave)
(1) In the heading to section 19, replace “Partner’s/paternity” with “Partner’s”.
(2) In section 19, replace “Partner’s/paternity” with “Partner’s”.
(3) In section 19(a), replace “if section 17(c)(i) or section 18(1)(b)(i) applies to the

employee” with “if the employee meets the 12-month employment test”. 10
(4) In section 19(b), replace “if section 17(c)(ii) or section 18(1)(b)(ii) applies to

the employee” with “if the employee meets the 6-month employment test”.

28 Sections 19A to 19B repealed
Repeal sections 19A to 19B.

29 Section 20 replaced (Date of commencement of partner’s/paternity leave) 15
Replace section 20 with:

20 Date of commencement of partner’s leave
Partner’s leave begins,—
(a) in the case of a child born to the employee’s spouse or partner, on the

date of confinement; or 20
(b) in any other case, on the date on which the employee’s spouse or partner

becomes the primary carer in respect of the child; or
(c) on any earlier or later date determined in accordance with section 21 or

22.

30 Section 21 replaced (Right of employee to determine date of commence- 25
ment of partner’s/paternity leave)
Replace section 21 with:

21 Right of employee to determine date of commencement of partner’s leave
Partner’s leave may, at the option of the employee, begin,—
(a) in the case of a child to be born to the employee’s spouse or partner, on 30

any date in the period—
(i) beginning on the 21st day before the expected date of delivery;

and
(ii) ending with the close of the 21st day after the actual date of deliv-

ery or, if the child is discharged from a hospital or a similar estab- 35
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lishment more than 21 days after the actual date of delivery, the
close of the day on which the child is discharged from that hos-
pital or establishment; or

(b) in any other case, on any date in the period—
(i) beginning on the 21st day before the date on which the employ- 5

ee’s spouse or partner intends to become the primary carer in re-
spect of the child; and

(ii) ending with the close of the 21st day after the actual date on
which the employee’s spouse or partner becomes the primary
carer in respect of the child. 10

31 Section 22 amended (Right of employer and employee to determine date of
commencement of partner’s/paternity leave by agreement)

(1) In the heading to section 22, replace “partner’s/paternity” with “partner’s”.
(2) In section 22, replace “Partner’s/paternity” with “Partner’s”.

32 Sections 23 and 24 replaced 15
Replace sections 23 and 24 with:

23 Entitlement of employee to extended leave
(1) Except as otherwise provided in this Act, an employee is entitled to extended

leave if—
(a) the employee— 20

(i) is the primary carer in respect of a child; or
(ii) is the spouse or partner of the primary carer in respect of a child

and assumes or intends to assume responsibility for the care of
that child; and

(b) the employee meets— 25
(i) the 6-month employment test (in which case the maximum dura-

tion of extended leave is 26 weeks, as set out in section
26(1)(a)); or

(ii) the 12-month employment test (in which case the maximum dura-
tion of extended leave is 52 weeks, as set out in section 30
26(1)(b)).

(2) An employee is not entitled to extended leave in respect of a child under sub-
section (1) if that employee has previously taken, in respect of that child, 1 or
more periods of leave that in total amount to the employee’s maximum entitle-
ment under section 26(1)(a) or (b), whether that leave is— 35
(a) extended leave under this Act; or
(b) a period of leave in the nature of extended leave under any Act other

than this Act, or any employment agreement.
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33 Sections 26 to 30 replaced
Replace sections 26 to 30 with:

26 Duration of extended leave
(1) Subject to subsections (2) and (3), the maximum amount of extended leave

that an individual employee may take in respect of a child is— 5
(a) 26 weeks, if the employee meets the 6-month employment test; or
(b) 52 weeks, if the employee meets the 12-month employment test.

(2) If an employee and that employee’s spouse or partner are each individually en-
titled to extended leave in respect of the same child, the maximum combined
entitlement of the employee and his or her spouse or partner is— 10
(a) 26 weeks, if both meet the 6-month employment test; or
(b) 52 weeks, if both meet the 12-month employment test; or
(c) 52 weeks, if one meets the 12-month employment test and the other

meets the 6-month employment test (in which case the person who
meets the 6-month employment test may not take more than 26 weeks of 15
extended leave out of the combined total entitlement of 52 weeks).

(3) If an employee takes primary carer leave in respect of a child, the period of ex-
tended leave to which the employee and his or her spouse or partner are en-
titled in respect of the child is the relevant period specified in subsection (1)
or (2) reduced by the total period of primary carer leave taken, excluding any 20
period of primary carer leave in excess of 18 weeks taken under section 9(2).

(4) If a female employee takes special leave under section 15, the period of exten-
ded leave to which that female employee or her spouse or partner is entitled in
accordance with this Act is not reduced.

(5) If an employee takes a period of partner’s leave, the period of extended leave to 25
which the employee and his or her spouse or partner are entitled in accordance
with this Act is not reduced.

(6) The period of extended leave to which an employee and his or her spouse or
partner are entitled is not increased by the number of hours worked by the em-
ployee or his or her spouse or partner on a keeping-in-touch day in accordance 30
with section 71CC(2).

(7) This section is subject to the other provisions of this Act.

27 Period during which extended leave may be taken
(1) An employee may take 1 or more periods of extended leave (up to the maxi-

mum amount to which the employee is entitled) at any time within the period 35
beginning with the applicable start date and ending with the applicable end
date.

(2) In this section,—
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applicable start date means,—
(a) if the employee takes primary carer leave in respect of a child, the date

of expiry or earlier termination of the employee’s primary carer leave; or
(b) if the employee takes partner’s leave in respect of a child, the date of ex-

piry or earlier termination of the employee’s partner’s leave; or 5
(c) if the employee is entitled to take primary carer leave or partner’s leave

in respect of a child, and has not taken any such leave,—
(i) in the case of a child born to the employee or to the employee’s

spouse or partner, the date of confinement; or
(ii) in any other case, the first date on which either the employee or 10

the employee’s spouse or partner becomes the primary carer in re-
spect of the child; or

(d) any other date that is agreed on by the employee and that employee’s
employer

applicable end date means,— 15
(a) if the employee, or the employee’s spouse or partner, qualifies for exten-

ded leave under section 23(1)(b)(i) (which applies to employees who
meet the 6-month employment test),—
(i) in the case of a child born to the employee, or to the employee’s

spouse or partner, the date on which the child attains the age of 6 20
months; or

(ii) in any other case, the date that is 6 months after the first date on
which either the employee, or the employee’s spouse or partner,
becomes the primary carer in respect of the child; or

(b) if the employee, or the employee’s spouse or partner, qualifies for exten- 25
ded leave under section 23(1)(b)(ii) (which applies to employees who
meet the 12-month employment test),—
(i) in the case of a child born to the employee, or to the employee’s

spouse or partner, the date on which the child attains the age of 12
months; or 30

(ii) in any other case, the date that is the first anniversary of the first
date on which either the employee, or the employee’s spouse or
partner, becomes the primary carer in respect of the child.

(3) No employee is entitled to start or continue any period of extended leave under
this Act after— 35
(a) the applicable end date; or
(b) the date on which the employee ceases to have care of the child in re-

spect of whom the extended leave is taken.
(4) Subsection (1) is subject to subsection (3) and section 28.
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(5) Subsection (3) prevails over all other provisions of this Act.

28 Sharing of extended leave
(1) The maximum combined period of extended leave provided by section 26(2)

may be shared between an employee and that employee’s spouse or partner in
any way set out in subsection (2), or in any other manner that is agreed on by 5
the employee and the employee’s spouse or partner and their respective em-
ployers, provided that—
(a) neither the employee nor the employee’s spouse or partner takes a period

of extended leave that exceeds, or periods of extended leave that in total
exceed, the amount of extended leave to which that person is individual- 10
ly entitled under section 26(1); and

(b) the total period formed by adding together all periods of extended leave
taken by the employee and the employee’s spouse or partner does not ex-
ceed the maximum combined period of extended leave provided by sec-
tion 26(2). 15

(2) The ways in which the maximum combined period of extended leave may be
shared between an employee and that employee’s spouse or partner are:
(a) the employee or the employee’s spouse or partner may take the full

maximum combined period of extended leave, and the other not take any
period of primary carer or extended leave under this Act: 20

(b) the employee and the employee’s spouse or partner may each take a
period or periods of extended leave, and neither of them take any period
of primary carer leave:

(c) either the employee or the employee’s spouse or partner (or both, in the
case of a transfer of entitlements) may take a period of primary carer 25
leave, and each of the employee and the employee’s spouse or partner
may take 1 or more periods of extended leave.

(3) Subsection (2) is subject to subsection (1).

29 Extended leave may be taken consecutively or concurrently with leave tak-
en by partner 30
Subject to the provisions of this Act, if an employee takes a period of extended
leave in accordance with section 28, the period of leave so taken may be tak-
en—
(a) consecutively with any period of primary carer leave or partner’s leave

taken by the employee; and 35
(b) consecutively or concurrently with any period of primary carer leave,

partner’s leave, or extended leave taken by the employee’s spouse or
partner, or with any period for which the employee’s spouse or partner
receives a parental leave payment, as the case may be.
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34 New Part 3A inserted
After section 30, insert:

Part 3A
Primary carers not eligible for primary carer leave may request

negotiated carer leave 5

30A Object of this Part
The object of this Part is to—
(a) provide for certain employees who are not entitled to primary carer leave

to request a period of leave from their employment to enable them to re-
ceive parental leave payments; and 10

(b) require an employer to deal with a request as soon as possible, but not
later than 1 month after receiving it; and

(c) provide that an employer may refuse a request only if it cannot be ac-
commodated on certain grounds.

Employee’s right to make request 15

30B Employee may make request
(1) This section applies to an employee who—

(a) is not entitled to primary carer leave; but
(b) is entitled to parental leave payments under section 71D(1) if the em-

ployee takes leave from the employee’s employment for the period dur- 20
ing which the employee intends to receive parental leave payments.

(2) An employee to whom this section applies may make a request to his or her
employer for negotiated carer leave.

(3) The request must be made,—
(a) in the case of an employee who wishes to take negotiated carer leave in 25

respect of a child to be born to the employee or to the employee’s spouse
or partner, at least 3 months before the expected date of delivery; or

(b) in any other case, at least 14 days prior to the date on which the employ-
ee intends to become the primary carer in respect of the child.

30C Requirements relating to request 30
A request for negotiated carer leave must be in writing and must—
(a) state—

(i) the employee’s name; and
(ii) the date on which the request is made; and
(iii) that the request is made under this Part; and 35
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(b) specify the proposed date on which the employee wishes to begin nego-
tiated carer leave and the proposed duration of the leave; and

(c) include a statement that the employee—
(i) will be the primary carer in respect of the child during the speci-

fied period; and 5
(ii) will, if the request for a period of negotiated carer leave is ap-

proved, be entitled to receive parental leave payments under the
Act for that period; and

(d) explain, in the employee’s view, what changes, if any, the employer may
need to make to the employer’s arrangements if the employee’s request 10
is approved.

Duties of employer

30D Employer must notify decision as soon as possible
An employer must deal with a request for negotiated carer leave as soon as
possible, but not later than 1 month after receiving it, and— 15
(a) notify the employee in writing as to whether the employee’s request is

approved or refused; and
(b) if the request is refused,—

(i) notify the employee of the ground or grounds specified in sec-
tion 30E(2) for refusal; and 20

(ii) provide an explanation of the reasons why the ground applies or
the grounds apply.

30E Grounds for refusal of request by employer
(1) An employer may refuse a request for negotiated carer leave only if the em-

ployer determines that the request cannot be accommodated on 1 or more of 25
the grounds specified in subsection (2).

(2) The grounds are—
(a) inability to reorganise work among existing staff:
(b) inability to recruit additional staff:
(c) detrimental impact on quality: 30
(d) detrimental impact on performance:
(e) planned structural changes:
(f) burden of additional costs:
(g) detrimental effect on ability to meet customer demand.
Compare: 2000 No 24 s 69AAF(2) 35
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Resolving disputes

30F Limitation on challenging employer
(1) An employee may not challenge his or her employer’s refusal of a request for

negotiated carer leave.
(2) An employee may challenge his or her employer’s failure to respond to a re- 5

quest for negotiated carer leave, or failure to respond adequately to a request, if
the employee believes his or her employer has not complied with section
30D.

30G Role of Labour Inspector
(1) For the purposes of this Part, a Labour Inspector may provide to employees and 10

employers such assistance as he or she considers appropriate in the circumstan-
ces.

(2) This section applies subject to section 30H(2).

30H Labour Inspectors and mediation
(1) This section applies if an employee believes that his or her employer has not 15

complied with section 30D.
(2) The employee may refer the non-compliance with section 30D to a Labour

Inspector, who must, to the extent practicable in the circumstances, assist the
employee and employer to resolve the matter.

(3) If, after completion of the process under subsection (2), the employee is dis- 20
satisfied with the result, the employee may refer the matter to mediation.

(4) For the purposes of subsection (3), non-compliance with section 30D is an
employment relationship problem.

30I Application to Employment Relations Authority
(1) This section applies if— 25

(a) an employee believes that his or her employer has not complied with
section 30D; and

(b) mediation has not resolved the matter.
(2) The employee may apply to the Employment Relations Authority for a deter-

mination as to whether the employer has complied with section 30D. 30
(3) An application under subsection (2) must be made within 12 months after

the relevant date.
(4) In subsection (3), relevant date means,—

(a) if the employer notifies a refusal within 1 month after receiving a re-
quest, the date on which the employer notifies the employee of the em- 35
ployer’s refusal:

Part 1 cl 34 Employment Standards Legislation Bill

26



(b) in any other case, the date that is 1 month after the employer received
the employee’s request.

30J Penalty
(1) An employer who does not comply with section 30D is liable to a penalty not

exceeding $2,000, imposed by the Employment Relations Authority. 5
(2) The penalty is payable to the employee concerned.

35 Section 31 amended (Obligation to notify employer)
In section 31(3), replace “Except where the employee is proposing to adopt a
child,” with “If the employee wishes to take parental leave in respect of a child
to be born to the employee or to the employee’s spouse or partner,”. 10

36 Section 32 amended (Requirements where extended leave sought)
(1) In section 32(a), replace “maternity” with “primary carer”.
(2) Replace section 32(d) with:

(d) contain an assurance by the employee that the aggregate periods of leave
of the kinds specified in subsection (2) that are proposed to be taken in 15
respect of the child by the employee and the employee’s spouse or part-
ner will not exceed the maximum combined entitlements of the employ-
ee and the employee’s spouse or partner set out in section 26(2).

(3) In section 32, insert as subsection (2):
(2) The kinds of leave referred to in subsection (1)(d) are— 20

(a) all primary carer leave (other than primary carer leave in excess of 18
weeks taken under section 9(2)); and

(b) all extended leave under this Act; and
(c) all leave (other than partner’s leave) to which the employee or the em-

ployee’s spouse or partner is entitled in respect of the child by or under 25
any Act other than this Act or under any employment agreement.

37 Section 33 replaced (Requirements where child to be adopted)
Replace section 33 with:

33 Requirements where primary carer is not biological mother or her spouse
or partner 30
If an employee intends to be the primary carer in respect of a child to whom the
employee or the employee’s spouse or partner did not give birth, the notice re-
quired to be given under section 31(1) must—
(a) include a statement by the employee that the employee will be the pri-

mary carer in respect of the child; and 35
(b) be given at least 14 days before the employee intends to become the pri-

mary carer in respect of the child; and
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(c) be accompanied by any evidence that is prescribed in regulations.

38 Section 37 replaced (Requirement where female employee wishes to com-
mence maternity leave early)
Replace section 37 with:

37 Requirement where employee wishes to begin primary carer leave early 5
(1) This section applies to an employee who—

(a) has given notice that the employee wishes to take parental leave under
this Act; and

(b) intends to exercise the option conferred by section 11 by beginning his
or her primary carer leave early. 10

(2) The employee must give his or her employer not less than 21 days’ notice in
writing of the day on which the employee wishes his or her primary carer leave
to begin.
Compare: 1980 No 162 s 10(2)

39 Section 39 amended (Employee’s notice in relation to return to work) 15
After section 39(2), insert:

(3) Subsection (1) does not apply if the employee’s employment agreement re-
quires the employee to give a longer period of notice of resignation to the em-
ployer.

40 Section 45 amended (Early ending and extension of parental leave) 20
(1) Replace section 45(1)(c) and (d) with:

(c) if the employee or the employee’s spouse or partner fails to become or
ceases to be the primary carer in respect of the child in relation to whom
the parental leave is taken; or

(2) Replace section 45(2) with: 25
(2) If a female employee is on primary carer leave under section 8 in relation to a

child to whom she gave birth, her employer may, in giving consent under sub-
section (1)(e), make it conditional on the employee giving to the employer, be-
fore the employee ends her primary carer leave under subsection (1)(f) or
(1)(g), a certificate from a medical practitioner to the effect that she is fit to re- 30
turn to work.

(3) In section 45(4)(a), replace “maternity” with “primary carer” in each place.
(4) Replace section 45(4)(b) and (c) with:

(b) in the case of a period of partner’s leave, the duration of partner’s leave
exceeds— 35
(i) 1 week if the employee meets the 6-month employment test:
(ii) 2 weeks if the employee meets the 12-month employment test; or
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(c) in the case of a period of extended leave, the period of extended leave,
when aggregated with all leave of the kinds specified in section 32(2)
that is taken or proposed to be taken by the employee and the employ-
ee’s spouse or partner in respect of the child exceeds the maximum com-
bined entitlements of the employee and the employee’s spouse or partner 5
set out in section 26(2).

41 Section 49 amended (Dismissal by reason of pregnancy or parental leave
prohibited)

(1) Replace section 49(1)(b)(ii) with:
(ii) the employee, or the employee’s spouse or partner, becoming the 10

primary carer in respect of a child; or
(2) Replace section 49(2)(b)(ii) with:

(ii) the employee becoming the primary carer in respect of a child,—

42 Section 54 amended (Dismissal for cause not affected)
Replace section 54(b) with: 15
(b) the employee or the employee’s spouse or partner becoming the primary

carer in respect of a child; or

43 Section 55 amended (Interim order)
Replace section 55(2)(b) with:
(b) a date not later than 26 weeks after— 20

(i) the expected date of delivery of the child (in the case of a child
born to the employee or to the employee’s spouse or partner); or

(ii) the first date on which either the employee or the employee’s
spouse or partner becomes the primary carer in respect of the
child (in any other case). 25

44 Section 56 amended (Parental leave complaints)
Replace section 56(2)(b) with:
(b) after the expiration of 26 weeks from—

(i) the expected date of delivery of the child (in the case of a child to
be born to the employee or to the employee’s spouse or partner); 30
or

(ii) the first date on which either the employee or the employee’s
spouse or partner became the primary carer in respect of the child
(in any other case); or

45 Section 70A amended (Labour Inspectors may make determinations in re- 35
spect of employees)

(1) In section 70A(1)(a), replace “in the employment of” with “employed by”.
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(2) In section 70A(1)(a), replace “lesser” with “6-month”.
(3) After section 70A(1)(a), insert:

(ab) determine, at the request of the department, for the purposes of eligibil-
ity for parental leave payments, whether a person was employed as an
employee for at least an average of 10 hours a week over any 26 of the 5
52 weeks immediately preceding—
(i) the expected date of delivery of the child (in the case of a child to

be born to the employee or to the employee’s spouse or partner);
or

(ii) the first date on which either the employee or the employee’s 10
spouse or partner became the primary carer in respect of the child
(in any other case); or

(4) In section 70A(1)(b), after “determine,”, insert “at the request of the depart-
ment or ”.

46 Section 70G amended (Labour Inspectors may make determinations in re- 15
spect of self-employed persons)
Replace section 70G(1)(a) with:
(a) determine, for the purposes of eligibility for parental leave payments,

whether a person was self-employed for at least an average of 10 hours a
week over any 26 of the 52 weeks immediately preceding— 20
(i) the expected date of delivery of the child (in the case of a child to

be born to the self-employed person or to the self-employed per-
son’s spouse or partner); or

(ii) the first date on which either the self-employed person or his or
her spouse or partner became the primary carer in respect of the 25
child (in any other case); and

47 Section 71A replaced (Purpose)
Replace section 71A with:

71A Purpose
The purpose of this Part is to entitle certain persons to up to 18 weeks of paren- 30
tal leave payments out of public money if they become the primary carer in re-
spect of a child and stop working or take a period of leave.

48 New section 71AB inserted (Application to members of Armed Forces)
After section 71A, insert:
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71AB Application to members of Armed Forces
(1) Except as provided in subsection (3), this Part applies to a member of the

Armed Forces, in New Zealand or otherwise, as if the member were an em-
ployee in the employment of the Chief of Defence Force.

(2) In this Part,— 5
(a) references to an employee must be read as including a member of the

Armed Forces; and
(b) references to an employer must be read as including, for the purposes of

members of the Armed Forces, the Chief of Defence Force; and
(c) references to an employment agreement must be read as including, for 10

the purposes of members of the Armed Forces, conditions of service set
by the Chief of Defence Force in accordance with the Defence Act 1990.

(3) Despite subsection (1), sections 71P and 71T do not apply to a member of
the Armed Forces.

49 Section 71B amended (Overview) 15
(1) In section 71B(1), after “leave”, insert “payment”.
(2) Replace section 71B(3) with:
(3) Section 71D confers entitlements to parental leave payments on eligible per-

sons who are the primary carers in respect of children not more than 5 years of
age. 20

(3) In section 71B(4), replace “employees and self-employed” with “eligible”.
(4) In section 71B(4), replace “sections 71D and 71DA” with “section 71D”.

50 Section 71C amended (Interpretation of this Part)
(1) In section 71C, replace the definition of employee’s average weekly earnings

with: 25
employee’s average weekly earnings means an amount calculated in accord-
ance with the method set out in section 71CAA

(2) In section 71C, definition of ordinary weekly pay, replace “from which the
employee takes parental leave as an eligible employee” with “that in combin-
ation mean the employee is entitled to receive parental leave payments”. 30

(3) In section 71C, replace the definition of self-employed person’s average
weekly earnings with:
self-employed person’s average weekly earnings means an amount calcula-
ted in accordance with the method set out in section 71CBA.

51 Section 71CA amended (Definition of eligible employee) 35
Replace section 71CA(1) with:

(1) In this Part, eligible employee means a person who—
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(a) is the primary carer in respect of a child who is not more than 5 years of
age; and

(b) will have been employed as an employee for at least an average of 10
hours per week over any 26 of the 52 weeks immediately preceding—
(i) the expected date of delivery of the child (in the case of a child to 5

be born to the employee or to the employee’s spouse or partner);
or

(ii) the first date on which either the employee or the employee’s
spouse or partner becomes the primary carer in respect of the
child (in any other case). 10

52 New section 71CAA inserted (Calculation of employee’s average weekly
earnings)
After section 71CA, insert:

71CAA Calculation of employee’s average weekly earnings
(1) An employee’s average weekly earnings must be determined by— 15

(a) calculating the sum of the employee’s gross weekly earnings, from all
employments, for the 26 weeks out of the relevant 52-week period in re-
spect of which the highest amounts were earned by the employee
(whether or not those weeks were consecutive); and

(b) dividing the amount calculated in accordance with paragraph (a) by 20
26.

(2) In subsection (1), relevant 52-week period, in respect of an eligible em-
ployee, means the 52 weeks immediately preceding—
(a) the expected date of delivery of the child (in the case of a child to be

born to the employee or to the employee’s spouse or partner); or 25
(b) the first date on which either the employee or the employee’s spouse or

partner becomes the primary carer in respect of the child (in any other
case).

53 Section 71CB amended (Definition of eligible self-employed person)
(1) Replace section 71CB(1) with: 30
(1) In this Part, eligible self-employed person means a self employed person

who—
(a) is the primary carer in respect of a child who is not more than 5 years of

age; and
(b) will have been self-employed for at least an average of 10 hours a week 35

over any 26 of the 52 weeks immediately preceding—
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(i) the expected date of delivery of the child (in the case of a child to
be born to the self-employed person or to the self-employed per-
son’s spouse or partner); or

(ii) the first date on which either the self-employed person or the self-
employed person’s spouse or partner becomes the primary carer in 5
respect of the child (in any other case).

(2) In section 71CB(2), replace “71E(3) and (4)” with “71E(2)”.
(3) Repeal section 71CB(3).

54 New section 71CBA inserted (Calculation of self-employed person’s aver-
age weekly earnings) 10
After section 71CB, insert:

71CBA Calculation of self-employed person’s average weekly earnings
(1) A self-employed person’s average weekly earnings must be determined by—

(a) calculating the sum of the self-employed person’s net income, in respect
of all the work that qualifies the self-employed person as an eligible self- 15
employed person, for the 26 weeks out of the relevant 52- week period
in respect of which the highest amounts were earned by the self-em-
ployed person (whether or not those weeks were consecutive); and

(b) dividing the amount calculated in accordance with paragraph (a) by
26. 20

(2) In subsection (1), relevant 52-week period, in respect of an eligible self-
employed person, means the 52 weeks immediately preceding—
(a) the expected date of delivery of the child (in the case of a child to be

born to the self-employed person or to the self-employed person’s
spouse or partner); or 25

(b) the first date on which either the self-employed person or the self-em-
ployed person’s spouse or partner becomes the primary carer in respect
of the child (in any other case).

55 Section 71CC replaced (Multiple self-employment)
Replace section 71CC with: 30

Keeping-in-touch days

71CC Keeping-in-touch days
(1) An employee is not to be treated as having returned to work because he or she

performs 40 hours or fewer of paid work for his or her employer during the
employee’s parental leave, if that work is performed on keeping-in-touch days 35
in accordance with subsection (2).
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(2) An employee may perform 1 or more hours of paid work for his or her employ-
er on a keeping-in-touch day if—
(a) both the employee and the employer consent to the employee performing

work for the employer on that day; and
(b) the day is not within 28 days after the date on which the child in respect 5

of whom the employee took parental leave was born.
(3) If an employee performs paid work for his or her employer within 28 days after

the date of birth of the child, or performs more than a total of 40 hours of paid
work for his or her employer during a period of parental leave, the employee is
treated as having returned to work and all parental leave payments received by 10
the employee in respect of a period after the date on which the employee is
treated as having returned to work are recoverable under section 71X as an
overpayment.

56 Sections 71D and 71DA replaced
Replace sections 71D and 71DA with: 15

71D Entitlement to parental leave payments
(1) A person is entitled to a parental leave payment under this Part, if—

(a) the person is—
(i) an eligible employee or an eligible self-employed person; or
(ii) a person to whom all or part of an entitlement to a parental leave 20

payment is transferred under section 71E; or
(iii) a person who succeeds to all or part of an entitlement to a parental

leave payment under section 72B; and
(b) during the period in relation to which the person receives parental leave

payments, the person— 25
(i) is not employed or self-employed; or
(ii) takes parental leave from their employment or self-employment.

(2) Despite subsection (1) and sections 71CA(1) and 71CB(1), a person who
becomes the primary carer in respect of a child who is not more than 5 years of
age is not entitled to parental leave payments in respect of that child if the per- 30
son has previously received parental leave payments in respect of that child.

(3) This section is subject to sections 71F to 71IA (restrictions on parental leave
payments and making an application for payment).

57 Section 71E replaced (Entitlement may be transferred to spouse or part-
ner) 35
Replace section 71E with:
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71E Entitlement may be transferred to spouse or partner
(1) An eligible employee or an eligible self-employed person (the transferor) may

transfer all or part of his or her entitlement to a parental leave payment in re-
spect of a child to his or her spouse or partner if subsection (2) applies to the
spouse or partner. 5

(2) This subsection applies if the spouse or partner is a person who—
(a) has or intends to have primary responsibility for the day-to-day care of

the child; and
(b) has been or will have been employed or self-employed for at least an

average of 10 hours a week over any 26 of the 52 weeks immediately 10
preceding—
(i) the expected date of delivery of the child (in the case of a child to

be born to the transferor); or
(ii) the date on which the transferor became the primary carer in re-

spect of the child (in any other case); and 15
(c) stops working as an employee or a self-employed person, including by

taking a period of parental leave, for the period in relation to which the
entitlements are transferred.

58 Section 71F replaced (Subsequent parental leave payments)
Replace section 71F with: 20

71F Subsequent parental leave payments
A person is not entitled to a parental leave payment in respect of a child if—
(a) fewer than 6 months have elapsed after the end of the period for which

the person received a parental leave payment for another child; or
(b) section 71D(2) applies (which prevents a person receiving parental 25

leave payments more than once in respect of the same child).

59 Section 71G amended (Parental tax credit)
(1) In section 71G(1), replace “an employee or a self-employed person” with “a

person”.
(2) Replace section 71G(2) with: 30
(2) A person loses his or her entitlement to a parental leave payment under this

Part if the person or his or her spouse or partner has received, or both the per-
son and his or her spouse or partner have received, any payment of parental tax
credit in respect of the child.

60 Section 71H repealed (Joint adoptions) 35
Repeal section 71H.
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61 Section 71I amended (Applications for payment)
(1) Replace section 71I(1) with:
(1) A person is not entitled to a parental leave payment unless he or she makes an

application for payment in accordance with this section.
(2) Replace section 71I(2)(a) with: 5

(a) be made by the employee or self-employed person before the earliest of
the following:
(i) the date on which the person returns to work:
(ii) the date on which the child attains the age of 12 months (in the

case of a child born to the person or to the person’s spouse or part- 10
ner):

(iii) the date that is the first anniversary of the first date on which
either the person or the person’s spouse or partner became the pri-
mary carer in respect of the child (in any other case).

(3) In section 71I(2)(d), delete “employee or self-employed”. 15

62 Section 71IA amended (Discretion to approve irregular applications)
(1) In section 71IA(1), replace “an employee or a self-employed person” with “a

person”.
(2) In section 71IA(2)(b), delete “employee or self-employed”.
(3) In section 71IA(5)(d), replace “employee” with “person”. 20

63 Section 71J amended (Duration of parental leave payment)
In section 71J(b), delete “employee or self-employed”.

64 Section 71K replaced (Start of parental leave payment)
Replace section 71K with:

71K Start of parental leave payment 25
Parental leave payments to a person in respect of a child begin,—
(a) in the case of a child born to the person or to the person’s spouse or part-

ner, on the earlier of—
(i) the date the person commences parental leave; and
(ii) the date of confinement; and 30

(b) in any other case, on the date on which the person becomes the primary
carer in respect of the child.

65 Section 71L amended (End of parental leave payment for employees)
Replace section 71L with:
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71L End of parental leave payment
(1) A parental leave payment is payable to a person for a period that ends on the

earlier of—
(a) 18 weeks after the date on which parental leave payments began in ac-

cordance with section 71K; or 5
(b) the date on which he or she returns to work as an employee or a self-

employed person; or
(c) the date on which the person ceases to have care of the child in respect

of whom the parental leave payments are payable.
(2) Subsections (1)(b) and (c) do not apply, and parental leave payments con- 10

tinue to be payable until the date specified in subsection (1)(a), if the person
receiving the parental leave payments is the biological mother of the child to
whom the payments relate and—
(a) she has a miscarriage or ceases to have the care of the child; or
(b) the child dies. 15

(3) This section is subject to section 71EA (effect of transfer of entitlement to
spouse or partner).

66 Section 71LA repealed (End of parental leave payment for self-employed
persons)
Repeal section 71LA. 20

67 Section 71M amended (Amount of parental leave payment)
(1) In section 71M(1), before “employee”, insert “eligible”.
(2) In section 71M(1)(a), replace “$325” with “$516.85”.
(3) In section 71M(1)(a), replace “section 71N” with “section 71N(1)”.
(4) In section 71M(1)(b)(i), after “parental leave”, insert “payments”. 25
(5) In section 71M(1)(a), replace “$357.30” with “$516.85”.
(6) In section 71M(1A), before “self-employed”, insert “eligible”.
(7) In section 71M(1A)(a), replace “section 71N” with “section 71N(1)”.
(8) In section 71M(1A)(b)(ii), replace “section 71OA” with “section 71N(4)”.
(9) In section 71M(1B), replace “$357.30” with “$516.85”. 30
(10) In section 71M(1B), replace “section 71N” with “section 71N(1)”.

68 Section 71N replaced (Annual adjustment of maximum rates of parental
leave payments)
Replace section 71N with:
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71N Annual adjustment of parental leave payment rates
(1) The rates of parental leave payment that apply to eligible employees under sec-

tion 71M(1)(a) and eligible self-employed persons under section 71M(1A)(a)
must be adjusted as at 1 July each year by any percentage movement upward in
average ordinary time weekly earnings using the method specified in subsec- 5
tion (2).

(2) The adjustment required by subsection (1) must be made as follows:
(a) the percentage movement on which the adjustment is based must be the

annual percentage movement in the February average ordinary time
weekly earnings (employees) immediately before the 1 July date on 10
which the adjustment is to take effect, as published in the Quarterly Em-
ployment Survey; and

(b) if, in that 12-month period, there is a downward percentage movement in
average ordinary time weekly earnings (employees), as published in that
survey,— 15
(i) no adjustment takes effect under subsection (1) on the follow-

ing 1 July; and
(ii) an adjustment on any succeeding 1 July must be based on the per-

centage movement in the February average ordinary time weekly
earnings (employees) between the February series before the date 20
of the last adjustment and the February series before the 1 July on
which the next adjustment is to take effect; and

(c) any correction to the Quarterly Employment Survey that is published af-
ter 15 May in the current year must be disregarded until the adjustment
that takes effect on 1 July in the following year. 25

(3) In subsection (2), Quarterly Employment Survey means the Quarterly Em-
ployment Survey published by Statistics New Zealand or, if that survey ceases
to be published, any measure certified by the Government Statistician as being
equivalent to that survey.

(4) The minimum rate of parental leave payment that applies to self-employed per- 30
sons under section 71M(1A)(b)(ii) must be set as at 1 July each year as a week-
ly amount that is equivalent to 10 hours’ work at the highest rate of the min-
imum wage that applies under the Minimum Wage Act 1983 at that date.

(5) The Minister must publish the adjusted rates on an Internet site maintained by
or on behalf of the department. 35

69 Section 71OA repealed (Annual adjustment of minimum rates of parental
leave payment for self-employed persons)
Repeal section 71OA.
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70 Section 71P amended (Amount of payment not affected by other non-stat-
utory entitlements)
In section 71P(1), replace “the employee” with “an employee”.

71 Section 71U amended (Obligation to notify early return to work, etc)
Replace section 71U(1) and (1A) with: 5

(1) A person must give notice to the department if, during the period for which the
person is receiving a parental leave payment under this Part, the person returns
to work as an employee or as a self-employed person.

72 Section 71V repealed (Non-return to work does not affect payment)
Repeal section 71V. 10

73 Section 71Z amended (Offence to mislead department)
In section 71Z(3), replace “$5,000” with “$15,000”.

74 Section 71ZB amended (Review of department’s decisions about parental
leave payment)
In section 71ZB(4), delete “employee or self-employed”. 15

75 Section 72A amended (Eligibility criteria based on average hours of work
and allowing for periods of authorised leave)

(1) Repeal section 72A(1).
(2) In section 72A(2)(e), replace “on maternity leave” with “a pregnant employee

who is on primary carer leave”. 20

76 Section 72B amended (Succession to spouse’s or partner’s entitlements)
(1) Replace section 72B(3) with:
(3) The spouse or partner may succeed to the employee’s parental leave entitle-

ments if, and only if, he or she is an employee and—
(a) meets the criteria for parental leave under any of section 8, 17, or 23; 25

and
(b) gives reasonable notice to his or her employer of his or her wish to suc-

ceed under this section.
(3A) The spouse or partner (the successor) may succeed to the employee’s or self-

employed person’s parental leave payment entitlements if, and only if, the suc- 30
cessor—
(a) will have primary responsibility for the day-to-day care of the child; and
(b) has been or will have been employed or self-employed for at least an

average of 10 hours per week over any 26 of the 52 weeks immediately
preceding— 35
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(i) the expected date of delivery of the child (in the case of a child
born to the successor’s spouse or partner); or

(ii) the date on which the successor’s spouse or partner became the
primary carer in respect of the child (in any other case); and

(c) stops working as an employee or a self-employed person, including by 5
taking a period of parental leave, for the period in relation to which the
parental leave payments are made; and

(d) gives reasonable notice to the department of his or her wish to succeed
to a parental leave payment under this section.

(2) After section 72B(4), insert: 10
(5) Subsections (1) and (2) are subject to subsections (3) and (3A).
(6) This section applies to a member of the Armed Forces as if the member of the

Armed Forces were an employee of the Chief of Defence Force, except that a
member of the Armed Forces may not succeed to the member’s spouse’s or
partner’s entitlement to parental leave. 15

77 Section 72C amended (Date of succession to spouse’s or partner’s entitle-
ments)
In section 72C(2), replace “section 72B(3)” with “section 72B(3A)”.

78 Section 73 amended (Regulations)
(1) Replace section 73(1)(ab) with: 20

(ab) prescribing the information that must be given in, or the documents that
must be attached to, an application for, or other notice relating to, a pa-
rental leave payment:

(2) After section 73(1)(aba), insert:
(abb) prescribing the evidence that must be provided to an employer by an em- 25

ployee who requests parental leave in respect of a child to whom the em-
ployee, or the employee’s spouse or partner, does not give birth:

(3) Repeal section 73(1)(ac) and (ada).

79 Schedule 1AA amended
In Schedule 1AA, after Part 2, insert the Part 3 set out in Schedule 1 of this 30
Act.

80 Consequential amendments to Parental Leave and Employment Protection
Amendment Act 2014

(1) This section amends the Parental Leave and Employment Protection Amend-
ment Act 2014. 35

(2) Repeal sections 21, 22, 23, 24, 25, 27, 29 and 30.
(3) In section 26, delete “and (c)(i)”.
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81 Consequential amendments to other enactments
Amend the enactments specified in Schedule 2 as set out in that schedule.

Part 2
Amendments to Employment Relations Act 2000

82 Principal Act 5
This Part amends the Employment Relations Act 2000 (the principal Act).

83 Section 3 amended (Object of this Act)
(1) Replace section 3(a)(v) with:

(v) by promoting mediation as the primary problem-solving mechan-
ism other than for enforcing employment standards; and 10

(2) After section 3(a), insert:
(ab) to promote the effective enforcement of employment standards, in par-

ticular by conferring additional enforcement powers on Labour Inspect-
ors, the Authority, and the court; and

84 New section 4B and cross-heading inserted 15
After section 4A, insert:

Records relating to minimum entitlement provisions

4B Employer’s general obligation to keep records relating to minimum en-
titlement provisions

(1) An employer must keep records in sufficient detail to demonstrate that the em- 20
ployer has complied with minimum entitlement provisions.

(2) The obligation in subsection (1) is in addition to the requirements in the oth-
er provisions of this Act or any other enactment relating to the keeping of re-
cords.

85 Section 5 amended (Interpretation) 25
(1) In section 5, insert in its appropriate alphabetical order:

employment standards means any of the following:
(a) the requirements of any of sections 64, 69Y, 69ZD, 69ZE, and 130:
(b) the provisions of the Equal Pay Act 1972:
(c) the minimum entitlements and payment for those under the Holidays Act 30

2003:
(d) the requirements of sections 81 and 82 of the Holidays Act 2003:
(e) the minimum entitlements under the Minimum Wage Act 1983:
(f) the provisions of the Wages Protection Act 1983
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(2) In section 5, replace the definition of minimum entitlements with:
minimum entitlement provisions means—
(a) the minimum entitlements and payment for those under the Holidays Act

2003; and
(b) the minimum entitlements under the Minimum Wage Act 1983; and 5
(c) the provisions of the Wages Protection Act 1983

86 Section 64 amended (Employer must retain copy of individual employment
agreement or individual terms and conditions of employment)
In section 64(4), after “Labour Inspector”, insert “or the employee concerned”.

87 New sections 67C to 67H inserted 10
After section 67B, insert:

67C Agreed hours of work
For the purposes of sections 67D and 67E(2)(b), agreed hours of work
means,—
(a) in the case of an employee covered by a collective agreement,— 15

(i) any applicable hours of work specified in the collective agree-
ment; and

(ii) if subparagraph (i) does not apply, any agreed hours of work in-
cluded under any additional terms and conditions included in the
employee’s terms and conditions of employment under section 61: 20

(b) in the case of an employee covered by an individual employment agree-
ment, any hours of work agreed under section 65(2)(a)(iv).

67D Employer’s obligations in relation to agreed hours of work
(1) This section applies if an employee’s agreed hours of work are covered by sec-

tion 67C(a)(ii) or (b). 25
(2) The employee’s employer must ensure that the employee’s agreed hours of

work are specified in—
(a) the employee’s intended individual employment agreement or the indi-

vidual terms and conditions of employment for the purposes of section
63A; and 30

(b) the individual employment agreement and the copy of it or individual
terms and conditions of employment and the copy of them for the purpo-
ses of sections 64 and 65.

67E Availability provision unenforceable unless agreed compensation payable
(1) In this section and section 67F, an availability provision means a provision 35

in an employment agreement under which—
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(a) the employee’s performance of work is conditional on the employer
making work available to the employee; and

(b) there is no obligation on the employer to make work available to the em-
ployee; but

(c) the employee is required to be available to accept any work that the em- 5
ployer makes available.

(2) To avoid doubt, an availability provision may relate to—
(a) all work performed under the employment agreement; or
(b) to work performed during hours of work that are additional to any

agreed hours of work. 10
(3) An availability provision is unenforceable against an employee unless the em-

ployee’s employment agreement provides for the payment of compensation to
the employee for making himself or herself available to perform work under
the availability provision.

(4) An employee is entitled to refuse to perform work under an availability provi- 15
sion if the employee’s employment agreement does not provide for the pay-
ment of compensation to the employee for making himself or herself available
to perform work under the availability provision.

(5) For the purposes of subsection (3), an employer and employee may agree
that the employee’s remuneration includes compensation for the employee 20
making himself or herself available for work if—
(a) the employee’s employment agreement contains an availability provision

of the type referred in subsection (2)(b); and
(b) the employee is remunerated for the agreed hours of work by way of sal-

ary. 25

67F Employee not to be treated adversely because of refusal to accept work
under availability provision

(1) This section applies in relation to an employee who refuses, and is entitled to
refuse, to perform work under section 67E.

(2) The employee’s employer must not treat the employee adversely because the 30
employee refused to perform the work.

67G Cancellation of shifts
(1) This section applies in relation to an employee who is required to undertake

shift work.
(2) The employer must ensure that the employee’s employment agreement speci- 35

fies—
(a) the period of notice required for cancellation of the employee’s shift

work if the employer proposes to cancel an employee’s shift; and
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(b) the compensation payable to the employee if any shift work of the em-
ployee is cancelled without giving the employee notice in accordance
with paragraph (a).

(3) For the purposes of subsection (2)(a), the period of notice must be reasona-
ble. 5

(4) The employer must not cancel the employee’s shift without—
(a) giving the employee notice in accordance with a provision specified

under subsection (2)(a); or
(b) providing the employee with compensation in accordance with a provi-

sion specified under subsection (2)(b). 10
(5) An employee is entitled to what he or she would have earned for working a

shift if—
(a) the shift is cancelled and the employee’s employment agreement does

not comply with subsection (2); or
(b) the shift is cancelled, but the employee has not been notified of the can- 15

cellation until the commencement of the shift; or
(c) the remainder of a shift is cancelled after it has begun, but the employee

has not been notified of the cancellation before the commencement of
the shift.

(6) In this section, shift work means any period of work that an employer has 20
agreed to make available to an employee.

67H Provisions prohibiting or restricting secondary employment
(1) This section applies to a provision in an employee’s employment agreement

that—
(a) prohibits the employee from performing work for another person; or 25
(b) prohibits the employee from performing work for another person with-

out the employer’s consent.
(2) A provision to which subsection (1)(a) or (b) applies is unenforceable

against an employee except to the extent that—
(a) there is a genuine reason for the provision; and 30
(b) the reason is based on reasonable grounds; and
(c) the reason is stated in the employee’s employment agreement.

(3) For the purposes of subsection (2)(a) and without limiting that provision, a
genuine reason may relate to—
(a) protecting an employer’s commercially sensitive information; or 35
(b) protecting an employer’s intellectual property rights; or
(c) protecting an employer’s commercial reputation; or
(d) preventing a real conflict of interest.
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(4) This section does not limit or affect the law relating to restraint of trade provi-
sions.

88 Section 103 amended (Personal grievance)
After section 103(1)(g), insert:
(h) that the employee’s employer has failed to comply with sections 67C 5

to 67H.

89 Section 130 amended (Wages and time record)
(1) Replace section 130(1)(g) with:

(g) the number of hours worked each day in a pay period and the pay for
those hours: 10

(2) After section 130(1), insert:
(1A) The wages and time record must be kept—

(a) in written form; or
(b) in a form or in a manner that allows the information in the record to be

easily accessed and converted into written form. 15
(3) Repeal section 130(3).
(4) After section 130(4), insert:
(5) An action to recover a penalty under subsection (4) may also be brought by a

Labour Inspector.

90 New section 133A inserted (Matters Authority and court to have regard to 20
in determining amount of penalty)
After section 133, insert:

133A Matters Authority and court to have regard to in determining amount of
penalty
In determining an appropriate penalty for a breach referred to in section 133, 25
the Authority or court (as the case may be) must have regard to all relevant
matters, including—
(a) the object stated in section 3; and
(b) the nature and extent of the breach or involvement in the breach; and
(c) whether the breach was intentional, inadvertent, or negligent; and 30
(d) the nature and extent of any loss or damage suffered by any person, or

gains made or losses avoided by the person in breach or the person in-
volved in the breach, because of the breach or involvement in the
breach; and

(e) whether the person in breach or the person involved in the breach has 35
paid an amount of compensation, reparation, or restitution, or has taken

Employment Standards Legislation Bill Part 2 cl 90

45



other steps to avoid or mitigate any actual or potential adverse effects of
the breach; and

(f) the circumstances in which the breach, or involvement in the breach,
took place, including the vulnerability of the employee; and

(g) whether the person in breach or the person involved in the breach, has 5
previously been found by the Authority in proceedings under this Act, or
any other enactment, to have engaged in any similar conduct.

91 New section 135A inserted (Chief executive or Labour Inspector may en-
force payment of penalty)
After section 135, insert: 10

135A Chief executive or Labour Inspector may enforce payment of penalty
The chief executive or a Labour Inspector may recover in a District Court as a
debt due to the Crown any penalty ordered by the Authority or the court under
section 135.

92 Section 139 amended (Power of court to order compliance) 15
(1) After section 139(1), insert:
(1A) This section also applies to a person in relation to whom the court has made a

declaration of breach under section 142B.
(2) In section 139(2), replace “or requirement” with “requirement, or (in the case

of a declaration of breach) the provision that the declaration relates to”. 20

93 New section 140AA inserted (Sanctions for breaches without compliance
order)
After section 140, insert:

140AA Sanctions for breaches without compliance order
(1) This section applies in relation to an order, determination, direction, or require- 25

ment referred to in section 137(1)(b) or 139(1)(b).
(2) If, after the order, determination, direction, or requirement is made or given,

there has been non-observance of or non-compliance with the order, determin-
ation, direction, or requirement, the court may, on the application of a Labour
Inspector, do 1 or more of the things specified in section 140(6)(a) to (e) with- 30
out first making a compliance order.

(3) However, the court must not do any of the things specified in section 140(6)(a)
to (e) unless the court—
(a) has provided the person in default with the opportunity to make submis-

sions to the court; and 35
(b) is satisfied that—
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(i) the matter arises from a breach of employment standards and re-
lates to the payment of wages or other money owed, or penalties
ordered, as a result of the breach; and

(ii) the matter involves a breach that was not minor or inadvertent;
and 5

(iii) there was no reasonable excuse for the breach; and
(iv) there are reasonable grounds for believing that, if a compliance

order were made, the person in default would not comply with it.

94 Section 141 amended (Enforcement of order)
In section 141, insert as subsections (2) and (3): 10

(2) To avoid doubt, an order imposing a fine is enforceable under Part 3 of the
Summary Proceedings Act 1957.

(3) In an order imposing a fine under section 140(6), the order may direct that the
whole or any part of the fine must be paid to the employee concerned.

95 New Part 9A inserted 15
After section 142, insert:

Part 9A
Additional provisions relating to enforcement of employment

standards

142A Object of this Part 20
(1) The object of this Part is to provide additional enforcement measures to pro-

mote the more effective enforcement of employment standards (especially min-
imum entitlement provisions) by—
(a) providing for a Labour Inspector to apply to the court for—

(i) declarations of breach in relation to breaches of minimum entitle- 25
ment provisions that are serious:

(ii) pecuniary penalty orders for breaches of minimum entitlement
provisions that are serious:

(iii) compensation orders for serious breaches of minimum entitlement
provisions to compensate employees who have suffered or are 30
likely to suffer loss or damage as a result:

(iv) banning orders based on certain grounds, including persistent
breach of employment standards; and

(b) making insurance for pecuniary penalties unlawful; and
(c) providing for— 35
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(i) what is meant by being involved in a breach of employment
standards; and

(ii) when states of mind or conduct by certain persons are to be attrib-
uted to bodies corporate and principals; and

(d) providing certain defences to breaches of minimum entitlement provi- 5
sions.

(2) The provisions in this Part are in addition to the provisions in—
(a) sections 133 to 142; and
(b) sections 223 and 235.

Declarations of breach 10

142B Court may make declarations of breach
(1) A Labour Inspector (but no other person) may apply to the court for a declar-

ation of breach.
(2) The court may make a declaration of breach if the court is satisfied that—

(a) a person has— 15
(i) breached a minimum entitlement provision; or
(ii) been involved in a breach of a minimum entitlement provision;

and
(b) the breach of the minimum entitlement provision is serious.

(3) Whether a breach of a minimum entitlement provision is serious is a question 20
of fact.

(4) In determining whether a breach of a minimum entitlement provision is ser-
ious, the court must take into account—
(a) the amount of money involved:
(b) whether the breach comprises a single instance or a series of instances: 25
(c) if the breach comprises a series of instances,—

(i) how many instances it comprises; and
(ii) the period over which they occurred:

(d) whether the breach was intentional:
(e) whether the employer concerned has complied with any relevant record- 30

keeping obligations imposed by any Act:
(f) any other relevant matter.

142C Purpose and effect of declarations of breach
(1) The purpose of a declaration of breach is to enable an applicant for an order

against a person under this Part to rely on the declaration of breach made 35

Part 2 cl 95 Employment Standards Legislation Bill

48



against the person in the proceedings for that order and not be required to prove
the breach or involvement in the breach.

(2) Accordingly, a declaration of breach made against a person is conclusive evi-
dence in relation to the person of the matters that must be stated in it under
section 142D. 5

142D What declaration of breach must state
A declaration of breach must state the following:
(a) the minimum entitlement provision that the breach or involvement in the

breach relates to; and
(b) the person the declaration applies to; and 10
(c) the conduct that constituted the breach or the involvement in the breach.

Pecuniary penalty orders

142E Pecuniary penalty orders
(1) The court may make a pecuniary penalty order against a person in respect of

whom the court has made a declaration of breach. 15
(2) An application for a pecuniary penalty order may be made—

(a) only by a Labour Inspector; and
(b) at the following times:

(i) the same time as the application for a declaration of breach; or
(ii) subsequently, whether before or after the application for a declar- 20

ation of breach is determined.

142F Matters court to have regard to in determining amount of pecuniary pen-
alty
In determining an appropriate pecuniary penalty under section 142E, the
court must have regard to all relevant matters, including— 25
(a) the object stated in section 3; and
(b) the nature and extent of the breach or involvement in the breach; and
(c) whether the breach was intentional, inadvertent, or negligent; and
(d) the nature and extent of any loss or damage suffered by any person, or

gains made or losses avoided by the person in breach or the person in- 30
volved in the breach, because of the breach or involvement in the
breach; and

(e) whether the person in breach or the person involved in the breach has
paid an amount of compensation, reparation, or restitution, or has taken
other steps to avoid or mitigate any actual or potential adverse effects of 35
the breach; and
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(f) the circumstances in which the breach, or involvement in the breach,
took place, including the vulnerability of the employee; and

(g) whether the person in breach or the person involved in the breach, has
previously been found by the court in proceedings under this Act, or any
other enactment, to have engaged in any similar conduct. 5

142G Maximum amount of pecuniary penalty
If the court determines that it should make a pecuniary penalty order, the maxi-
mum amount it may specify in the order is,—
(a) in the case of an individual, $50,000:
(b) in the case of a body corporate, the greater of— 10

(i) $100,000; or
(ii) 3 times the amount of the financial gain made by the body corpo-

rate from the breach.

142H Chief executive or Labour Inspector may enforce payment of pecuniary
penalty 15
The chief executive or a Labour Inspector may recover in a District Court as a
debt due to the Crown any pecuniary penalty ordered by the court under sec-
tion 142E.

142I Limitation period for actions for pecuniary penalty orders
An application for a pecuniary penalty order under this Part must be made 20
within 12 months after the earlier of—
(a) the date when the breach first became known to a Labour Inspector; or
(b) the date when the breach should reasonably have become known to a La-

bour Inspector.

Compensation orders 25

142J Court may make compensation orders
(1) The court may make a compensation order against a person if—

(a) the court has made a declaration of breach in respect of the person; and
(b) the court is satisfied that the employee concerned (the aggrieved em-

ployee) has suffered, or is likely to suffer, loss or damage because of the 30
breach.

(2) The court may not make a compensation order against a person involved in a
breach for wages or other money payable to an employee except to the extent
that the employee’s employer is unable to pay the wages or other money.

(3) An application for a compensation order may be made— 35
(a) only by a Labour Inspector; and
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(b) at the following times:
(i) the same time as the application for a declaration of breach; or
(ii) subsequently, whether before or after the application for a declar-

ation of breach is determined.

142K Application of section 132 of this Act and section 83 of the Holidays Act 5
2003
Section 132 of this Act and section 83 of the Holidays Act 2003 apply for the
purposes of section 142J to the extent that they are relevant to the breach in
respect of which the compensation order is being sought.

142L Terms of compensation orders 10
(1) If section 142J applies, the court may make any order it thinks just to com-

pensate an aggrieved employee in whole or in part for the loss or damage, or to
prevent or reduce the loss or damage, referred to in that section.

(2) An order under this section may include an order to direct a relevant person to
pay to the aggrieved employee the amount of the loss or damage (in whole or 15
in part).

(3) Subsection (2) does not limit subsection (1).
(4) In this section, relevant person means—

(a) any person in breach; or
(b) any person involved in the breach. 20

Banning orders

142M Banning orders
(1) The court may make a banning order against a person if—

(a) the court has made a declaration of breach in respect of the person; or
(b) the court is satisfied that the person has persistently breached, or persist- 25

ently been involved in the breach of, 1 or more employment standards;
or

(c) the person has been convicted of an offence under section 351 of the Im-
migration Act 2009.

(2) The persons who may apply for a banning order are— 30
(a) a Labour Inspector:
(b) an immigration officer under the Immigration Act 2009.

142N Terms of banning order
(1) If the court makes a banning order, the order must prohibit the person from do-

ing 1 or more of the following: 35
(a) entering into an employment agreement as an employer:
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(b) being an officer of an employer:
(c) being involved in the hiring or employment of employees.

(2) A person who is subject to a banning order may do something prohibited by the
order if the person first obtains the leave of the court to do so.

(3) In this section, officer means— 5
(a) a person occupying the position of a director of a company if the em-

ployer is a company:
(b) a partner if the employer is a partnership:
(c) a general partner if the employer is a limited partnership:
(d) a person occupying a position comparable with that of a director of a 10

company if the employer is not a company, partnership, or limited part-
nership:

(e) any other person occupying a position in the employer if the person is in
a position to exercise significant influence over the management or ad-
ministration of the employer. 15

142O Duration of banning order
A banning order under section 142M has effect for—
(a) 10 years; or
(b) any shorter period specified in the order.

142P Variation of banning order 20
A banning order may be—
(a) made subject to the terms and conditions that the court thinks fit; and
(b) cancelled or varied at any time by the court.

142Q Offence to breach banning order
A person who breaches a banning order commits an offence and is liable on 25
conviction by a District Court to a fine not exceeding $200,000 or a term of
imprisonment not exceeding 3 years.

Standard of proof

142R Standard of proof
To avoid doubt, in proceedings under this Part for a declaration of breach, pe- 30
cuniary penalty order, compensation order, or banning order, the standard of
proof is the standard of proof that applies in civil proceedings.
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Interrelationship of orders

142S More than one kind of order may be made for same breach
(1) The court may make one kind of order under this Part against a person even

though the court has made another kind of order, whether under this Part or an-
other Part, against the person in relation to the same breach. 5

(2) Without limiting subsection (1) and by way of example,—
(a) a pecuniary penalty order and a compliance order may be made against a

person for the same breach:
(b) a compensation order and a banning order may be made against a person

for the same breach. 10

142T No pecuniary penalty and criminal sanction or other penalty for same
conduct

(1) A person cannot be ordered to pay a pecuniary penalty and be liable to a fine or
term of imprisonment under this Act or the Immigration Act 2009 for the same
conduct. 15

(2) A person cannot be ordered to pay a pecuniary penalty and be liable to another
penalty under this Act for the same breach of employment standards.

Insurance against pecuniary penalties unlawful and of no effect

142U Insurance against pecuniary penalties unlawful
(1) To the extent that an insurance policy or a contract of insurance indemnifies or 20

purports to indemnify a person for the person’s liability to pay a pecuniary pen-
alty under this Act,—
(a) the policy or contract is of no effect; and
(b) no court or tribunal has jurisdiction to grant relief in respect of the policy

or contract, whether under section 7 of the Illegal Contracts Act 1970 or 25
otherwise.

(2) A person must not—
(a) enter into, or offer to enter into, a policy or contract described in sub-

section (1); or
(b) indemnify, or offer to indemnify, another person for the other person’s 30

liability to pay a pecuniary penalty under this Act; or
(c) be indemnified, or agree to be indemnified, by another person for that

person’s liability to pay a pecuniary penalty under this Act; or
(d) pay to another person, or receive from another person, an indemnity for

a pecuniary penalty under this Act. 35
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Liability of persons involved in breach, bodies corporate, and principals

142V Involvement in breaches
(1) In this Act, a person is involved in a breach if the breach is a breach of em-

ployment standards and the person—
(a) has aided, abetted, counselled, or procured the breach; or 5
(b) has induced, whether by threats or promises or otherwise, the breach; or
(c) has been in any way, directly or indirectly, knowingly concerned in, or

party to, the breach; or
(d) has conspired with others to effect the breach.

(2) However, if the person in breach is a company, partnership, limited partnership, 10
or sole trader, a person holding a position in the person in breach may be trea-
ted as a person involved in a breach only if the person is an officer of the per-
son in breach.

(3) For the purposes of subsection (2), the following persons are to be treated as
officers of a person in breach: 15
(a) a person occupying the position of a director of a company if the person

in breach is a company:
(b) a partner if the person in breach is a partnership:
(c) a general partner if the person in breach is a limited partnership:
(d) a person occupying a position comparable with that of a director of a 20

company if the person in breach is not a company, partnership, or limited
partnership:

(e) any other person occupying a position in the person in breach if the per-
son is in a position to exercise significant influence over the manage-
ment or administration of the person in breach. 25

(4) This section does not apply to proceedings for offences (but see Part 4 of the
Crimes Act 1961, which relates to parties to the commission of offences).

142W Person involved in breach liable to penalty
(1) A person involved in a breach is liable to a penalty under this Act if—

(a) the person is involved in the breach within the meaning of section 30
142V; and

(b) this Act provides penalty for the breach.
(2) An application for a penalty against a person involved in a breach may be made

only by a Labour Inspector.
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142X When person involved in breach liable for default in payment of wages or
other money due to employee

(1) A Labour Inspector or an employee may recover from a person who is not the
employee’s employer any wages or other money payable to the employee if—
(a) there has been a default in the payment of wages or other money payable 5

to the employee; and
(b) the default is due to a breach of employment standards; and
(c) the person is a person involved in the breach within the meaning of sec-

tion 142V.
(2) However, arrears in wages or other money may be recovered under subsec- 10

tion (1) only,—
(a) in the case of recovery by an employee, with the prior leave of the Au-

thority or the court; and
(b) to the extent that the employee’s employer is unable to pay the arrears in

wages or other money. 15

142Y State of mind of directors, employees, or agents attributed to body corpo-
rate or other principal

(1) If, in a proceeding under this Act in respect of any conduct engaged in by a
body corporate, being conduct in relation to which any provision of this Act
applies, it is necessary to establish the state of mind of the body corporate, it is 20
sufficient to show that a director, an employee, or an agent of the body corpo-
rate, acting within the scope of his or her actual or apparent authority, had that
state of mind.

(2) If, in a proceeding (other than a proceeding for an offence) under this Act in
respect of any conduct engaged in by a person other than a body corporate, be- 25
ing conduct in relation to which any provision of this Act applies, it is neces-
sary to establish the state of mind of the person, it is sufficient to show that an
employee or agent of the person, acting within the scope of his or her actual or
apparent authority, had that state of mind.

(3) In this Act, state of mind, in relation to a person, includes the knowledge, in- 30
tention, opinion, belief, or purpose of the person and the person’s reasons for
that intention, opinion, belief, or purpose.

142Z Conduct of directors, employees, or agents attributed to body corporate or
other principal

(1) Conduct engaged in on behalf of a body corporate by any of the following must 35
be treated, for the purposes of this Act, as having been engaged in also by the
body corporate:
(a) a director, an employee, or an agent of the body corporate who is acting

within the scope of his, her, or its actual or apparent authority:
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(b) any other person at the direction or with the consent or agreement
(whether express or implied) of a director, an employee, or an agent of
the body corporate, given within the scope of the actual or apparent au-
thority of the director, employee, or agent.

(2) Conduct engaged in on behalf of a person other than a body corporate (A) by 5
any of the following must be treated, for the purposes of this Act, as having
been engaged in also by A:
(a) an employee or an agent of A who is acting within the scope of his, her,

or its actual or apparent authority:
(b) any other person who is acting at the direction or with the consent or 10

agreement (whether express or implied) either of A or of an employee or
an agent of A, given within the scope of the actual or apparent authority
of the employee or agent.

Defences for person in breach of minimum entitlement provisions

142ZA General defences for person in breach 15
(1) In any proceeding under this Act against a person (A) for a breach of a min-

imum entitlement provision, it is a defence if A proves that—
(a) A’s breach was due to reasonable reliance on information supplied by

another person; or
(b) both of the following apply: 20

(i) A’s breach was due to the act or default of another person, or to an
accident or to some other cause beyond A’s control; and

(ii) A took reasonable precautions and exercised due diligence to
avoid the breach.

(2) For the purposes of subsection (1)(a) and (b), another person does not in- 25
clude a director, an employee, or an agent of A.

Defences for person involved in breach of minimum entitlement provisions

142ZB General defences for person involved in breach
(1) This section applies if—

(a) a person (A) breaches a minimum entitlement provision; and 30
(b) another person (B) is involved in the breach.

(2) In any proceeding under this Act against B for involvement in the breach of a
minimum entitlement provision, it is a defence if B proves that—
(a) B’s involvement in the breach was due to reasonable reliance on infor-

mation supplied by another person; or 35
(b) B took all reasonable and proper steps to ensure that A complied with

the provision.
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(3) For the purposes of subsection (2)(a), another person does not include a
director, an employee, or an agent of B.

142ZC Availability of defence does not cancel employee’s entitlement
To avoid doubt, the availability of a defence under section 142ZA or 142ZB
in relation to a breach of a minimum entitlement provision does not affect or 5
limit an employee’s entitlement under the provision.

96 Section 148A amended (Minimum entitlements)
(1) Replace the heading to section 148A with “Certain entitlements may be sub-

ject to mediation and agreed terms of settlement”.
(2) In section 148A(1), replace “Minimum entitlements” with “The entitlements 10

specified in subsection (3)”.
(3) In section 148A(2), replace “minimum entitlements” with “entitlements speci-

fied in subsection (3)”.
(4) After section 148A(2), insert:
(3) Subsection (1) applies to wages or holiday pay or other money payable by the 15

employer to the employee under the Minimum Wage Act 1983 or the Holidays
Act 2003.

97 Section 159 amended (Duty of Authority to consider mediation)
(1) Repeal section 159(1A).
(2) After section 159(2), insert: 20
(3) This section applies subject to section 159AA.

98 New section 159AA inserted (When mediation in relation to breach of em-
ployment standards is appropriate)
After section 159, insert:

159AA When mediation in relation to breach of employment standards is ap- 25
propriate
If a matter before the Authority relates substantially to an alleged breach of
employment standards relating to an employee, the Authority must not give a
direction that the parties use mediation or further mediation unless—
(a) the facts of the alleged breach are in dispute and the Authority is satis- 30

fied that mediation will be a cheaper and quicker way to clarify the facts;
or

(b) the alleged breach appears to be minor and inadvertent; or
(c) both parties agree; or
(d) the Authority is satisfied that, in the circumstances and having regard to 35

section 3(ab), mediation is appropriate.
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99 Section 187 amended (Jurisdiction of court)
After section 187(1)(g), insert:
(ga) to hear and determine proceedings for a declaration of breach, pecuniary

penalty order, compensation order, or banning order under Part 9A:

100 Section 188 amended (Role in relation to jurisdiction) 5
After section 188(4), insert:

(5) This section applies subject to section 188A.

101 New section 188A inserted (When mediation in relation to breach of em-
ployment standards is appropriate)
After section 188, insert: 10

188A When mediation in relation to breach of employment standards is appro-
priate

(1) If an application is made for a declaration or an order under section 142B,
142E, 142J, or 142M, the court must not give a direction that the parties use
mediation or further mediation. 15

(2) However, if the matter relates to an alleged breach of employment standards
(other than an application under section 142B, 142E, 142J, or 142M), the
court may give a direction to use mediation or further mediation, but only if—
(a) the facts of the alleged breach are in dispute and the court is satisfied

that mediation will be a cheaper and quicker way to clarify the facts; or 20
(b) the alleged breach appears to be minor and inadvertent; or
(c) both parties agree; or
(d) the court is satisfied that, in the circumstances and having regard to sec-

tion 3(ab), mediation is appropriate.

102 Section 212 amended (Court may make rules) 25
After section 212(2)(b), insert:
(ba) Part 9A; and

103 New section 214AA inserted (Appeals against decisions under Part 9A)
After section 214, insert:

214AA Appeals against decisions under Part 9A 30
(1) A party to a proceeding for a declaration of breach, pecuniary penalty order,

compensation order, or banning order under Part 9A who is dissatisfied with
the decision of the court may appeal to the Court of Appeal against the decision
on a question of fact or law, or both.
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(2) An appeal under subsection (1) does not require the leave of the Court of
Appeal.

(3) Section 66 of the Judicature Act 1908 applies to an appeal under subsection
(1).

(4) In determining an appeal, the Court of Appeal may confirm, modify, or reverse 5
the decision, or any part of the decision, appealed against.

(5) An appeal under subsection (1) does not operate as a stay of proceedings to
which the appeal relates unless the Court of Appeal orders otherwise.

104 New section 223AAA and cross-heading inserted
After the Part 11 heading, insert: 10

Chief executive

223AAA Functions of chief executive
The functions of the chief executive under this Act are—
(a) to promote the objects of this Act by, among other things,—

(i) providing information and advice about employment relation- 15
ships, including the rights and obligations of employees, employ-
ers, and other interested parties; and

(ii) promoting the effective resolution of employment relationship
problems by providing problem and dispute resolution services;
and 20

(iii) publishing information, reports, and guidelines about employment
relationships; and

(iv) publishing comments about employment relationship matters in
relation to particular persons; and

(b) to maintain a strategy for promoting compliance with, and enforcement 25
of, the Acts specified in section 223(1); and

(c) to perform any other functions and duties conferred on the chief execu-
tive by or under the Acts specified in section 223(1).

105 Section 223A amended (Functions of Labour Inspector)
Replace section 223A(c) to (e) with: 30
(c) monitoring and enforcing compliance with employment standards; and
(d) performing any other functions conferred by or under the relevant Acts.

106 Section 229 amended (Powers of Labour Inspectors)
(1) After section 229(1)(c)(ii), insert:
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(iii) any other document that the Labour Inspector reasonably believes
may assist in determining whether the requirements of the Acts re-
ferred to in section 223(1) have been complied with:

(2) After section 229(5), insert:
(5A) A person is not excused from answering a Labour Inspector’s questions under 5

subsection (1) on the grounds that doing so might expose the person to a pe-
cuniary penalty under Part 9A, but any answers given are not admissible in
criminal proceedings or in proceedings under that Part for pecuniary penalties.

107 Section 233 amended (Obligations of Labour Inspectors)
Repeal section 233(5). 10

108 New sections 233A and 233B inserted
After section 233, insert:

233A Obligation of Labour Inspector and department not to disclose informa-
tion

(1) Neither a Labour Inspector who inspects, or is supplied with a copy of, a docu- 15
ment under section 229 nor the department may disclose to any person any in-
formation obtained as a result of the inspection of the document or the supply
of the copy.

(2) This section applies subject to section 233B.

233B Information sharing 20
(1) A Labour Inspector and the department may provide to a regulatory agency any

information, or a copy of any document, that the Labour Inspector or depart-
ment—
(a) holds in relation to the performance or exercise of its functions, duties,

or powers under or in relation to the Acts specified in section 223(1); 25
and

(b) considers may assist the regulatory agency in the performance or exer-
cise of the regulatory agency’s functions, duties, or powers under or in
relation to any enactment.

(2) A regulatory agency may provide a Labour Inspector or the department with 30
any information, or a copy of any document, that the regulatory agency—
(a) holds in relation to the performance or exercise of its functions, duties,

or powers under or in relation to any enactment; and
(b) considers may assist the Labour Inspector or department in the perform-

ance or exercise of its functions, duties, or powers under or in relation to 35
any of the Acts specified in section 223(1).
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(3) A Labour Inspector, the department, or a regulatory agency who provides in-
formation or a copy of a document under this section may impose conditions
relating to the provision of the information, including conditions relating to—
(a) the storage and use of, or access to, anything provided:
(b) the copying, returning, or disposing of any documents provided. 5

(4) This section applies subject to any other enactment, including the Privacy Act
1993.

(5) This section overrides provisions in contracts, deeds, and other documents that
are inconsistent with this section.

(6) In this section, regulatory agency means— 10
(a) an immigration officer under the Immigration Act 2009:
(b) the Inland Revenue Department:
(c) the Ministry of Social Development:
(d) the New Zealand Police:
(e) the Registrar of Companies: 15
(f) WorkSafe New Zealand and any agency designated under section 28B of

the Health and Safety in Employment Act 1992:
(g) any other department of State, person, or organisation defined in regula-

tions as a regulatory agency for the purposes of this section.

109 Section 234 repealed (Circumstances in which officers, directors, or agents 20
of company liable for minimum wages and holiday pay)
Repeal section 234.

110 New sections 235A to 235G and cross-heading inserted
After section 235, insert:

Infringement offences 25

235A Interpretation
In sections 235B to 235F, infringement offence means—
(a) a failure by an employer to comply with the requirements of section

64(1), (2) or 130(1) of this Act or section 81(2) of the Holidays Act
2003: 30

(b) breaches of this Act that are prescribed by regulations as infringement
offences.

235B Infringement offences
(1) If a person is alleged to have committed an infringement offence, the person

may,— 35
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(a) be proceeded against by filing a charging document under section 14 of
the Criminal Procedure Act 2011; or

(b) be served with an infringement notice as provided in section 235D.
(2) Proceedings commenced in the way described in subsection (1)(a) require

the leave of a District Court Judge or Registrar under section 21(1)(a) of the 5
Summary Proceedings Act 1957.

235C Infringement notices
(1) An infringement notice may be issued to a person if there are reasonable

grounds for believing that the person is committing, or has committed, an in-
fringement offence. 10

(2) Only a Labour Inspector may issue an infringement notice.

235D Procedural requirements for infringement notices
(1) An infringement notice may be served on a person whom the Labour Inspector

believes has committed the infringement offence—
(a) by delivering it, or a copy of it, personally to the person; or 15
(b) by sending it, or a copy of it, by post, addressed to the person at the per-

son’s last known place of residence or business.
(2) An infringement notice sent under subsection (1)(b) must be treated as hav-

ing been served on the person on the date it was posted.
(3) An infringement notice must be in the prescribed form and must contain— 20

(a) details of the alleged infringement offence that are sufficient to fairly in-
form a person of the time, place, and nature of the alleged offence; and

(b) the amount of the infringement fee; and
(c) an address at which the infringement fee may be paid; and
(d) the time within which the infringement fee must be paid; and 25
(e) a summary of the provisions of section 21(10) of the Summary Proceed-

ings Act 1957; and
(f) a statement that the person served with the notice has a right to request a

hearing; and
(g) a statement of what will happen if the person served with the notice does 30

not pay the fee and does not request a hearing; and
(h) any other prescribed matters.

(4) If an infringement notice has been issued, proceedings in respect of the in-
fringement offence to which the notice relates may be commenced in accord-
ance with section 21 of the Summary Proceedings Act 1957 and, in that 35
case,—
(a) reminder notices may be prescribed; and
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(b) in all other respects, section 21 of the Summary Proceedings Act 1957
applies with all necessary modifications.

(5) Reminder notices must contain the prescribed information.

235E Infringement fees
(1) The infringement fee payable for an infringement offence is— 5

(a) $1,000 for an infringement offence specified in section 235A(a):
(b) the infringement fee specified in regulations for an infringement offence

prescribed by regulations under section 235A(b).
(2) However, the maximum aggregate infringement fees an employer is liable to

pay in a 3-month period is $20,000, whether for breaches of the same provision 10
or breaches of different provisions.

235F Payment of infringement fee
All infringement fees received must be paid into a Crown Bank Account.

235G Infringement fee and penalty not payable for the same conduct
A person is not liable to pay an infringement fee and penalty under this Act for 15
the same conduct.

111 Section 237 amended (Regulations)
In section 237, after paragraph (f), insert:
(fa) prescribing infringement offences for the purposes of section 235A(b):
(fb) prescribing infringement fees (not exceeding $1,000) for the purposes of 20

section 235E(1)(b):

112 Schedule 1AA amended
(1) In Schedule 1AA, replace clause 1 with:

1 Interpretation
In this schedule,— 25
2014 Act means the Employment Relations Amendment Act 2014
2015 Act means Part 2 of the Employment Standards Legislation Act
2015.

(2) In Schedule 1AA, after clause 2, insert:

3 Application, savings, and transitional provisions arising from 2015 Act 30
(1) The amendments made by the 2015 Act do not apply to breaches that occur-

red before the commencement of that Act.
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(2) Sections 67C to 67H (as inserted by section 87 of the 2015 Act) apply
on and from 1 October 2016 in relation to employment agreements entered into
before the commencement of that Act.

(3) Subclause (1) applies subject to subclauses (4) to (6).
(4) The amendment to section 141 (made by section 94 of the 2015 Act) 5

(which relates to the enforcement of orders or judgments of the Authority or
court) apply to an order imposing a fine whether the breach that the fine relates
to occurred before, on, or after the commencement of the 2015 Act.

(5) Sections 159AA (inserted by section 98 of the 2015 Act) and 188A (in-
serted by section 101 of the 2015 Act) (both relating to when mediation in 10
relation to breaches of employment standards is appropriate)—
(a) apply only to proceedings filed after the commencement of the 2015

Act; but
(b) may apply to breaches whether they occurred before, on, or after the

commencement of the 2015 Act. 15
(6) Section 234 (which relates to the circumstances in which officers, directors, or

agents of a company are liable for minimum wages and holiday pay) continues
to apply (despite its repeal by section 109 of the 2015 Act) to proceedings
brought under it before the commencement of the 2015 Act.

113 Consequential amendments 20
Amend the enactments specified in Schedule 3 as set out in that schedule.

Part 3
Amendments to Holidays Act 2003

114 Principal Act
This Part amends the Holidays Act 2003 (the principal Act). 25

115 New section 5A inserted (Provisions affecting application of amendments
to this Act)
After section 5, insert:

5A Provisions affecting application of amendments to this Act
Schedule 1AA contains application, savings, and transitional provisions relat- 30
ing to amendments made to this Act on or after 1 April 2016.

116 Section 75 amended (Penalty for non-compliance)
(1) In section 75(1), after “subsection (2)”, insert “, and every person who is in-

volved in the failure to comply,”.
(2) After section 75(2), insert: 35
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(3) For the purposes of subsection (1), a person is involved in a failure to comply
if the person would be treated as a person involved in a breach within the
meaning of section 142V of the Employment Relations Act 2000.

117 Section 76 amended (Proceedings by Labour Inspector for penalty)
(1) In the heading to section 76, after “Labour Inspector”, insert “or employee 5

concerned”.
(2) In section 76(1), replace “is the only person” with “and the employee con-

cerned are the only persons”.
(3) After section 76(1), insert:
(1A) However, only a Labour Inspector may bring an action in the Authority against 10

a person involved in a failure to comply in order to recover a penalty under
section 75.

(4) In section 76(5), after “Labour Inspector”, insert “or employee concerned”.

118 New section 76A inserted (Matters Authority to have regard to in deter-
mining amount of penalty) 15
After section 76, insert:

76A Matters Authority to have regard to in determining amount of penalty
In determining an appropriate penalty under section 76, the Authority must
have regard to all relevant matters, including—
(a) the purpose stated in section 3 and, to the extent relevant, the object sta- 20

ted in section 3 of the Employment Relations Act 2000; and
(b) the matters referred to in section 133A(b) to (g) of the Employment

Relations Act 2000.

119 New section 77A inserted (Proceedings by Labour Inspector or employee
to recover arrears of pay from person involved in failure to comply) 25
After section 77, insert:

77A Proceedings by Labour Inspector or employee to recover arrears of pay
from person involved in failure to comply

(1) A Labour Inspector or an employee may recover from a person who is not the
employee’s employer any unpaid holiday pay or leave pay that the employee is 30
entitled to if—
(a) the employee is entitled to unpaid holiday pay or leave pay under this

Act; and
(b) the holiday pay or leave pay is unpaid due to non-compliance with this

Act; and 35
(c) the person from whom the pay is sought to be recovered is a person in-

volved in the non-compliance.
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(2) However, unpaid holiday pay or leave pay may be recovered under subsec-
tion (1) only,—
(a) in the case of recovery by an employee, with the prior leave of the Au-

thority or court; and
(b) to the extent that the employee’s employer is unable to pay the holiday 5

pay or leave pay.
(3) For the purposes of subsection (1), a person is involved in the non-compli-

ance if the person would be treated as a person involved in a breach within the
meaning of section 142V of the Employment Relations Act 2000.

120 Section 81 amended (Holiday and leave record) 10
(1) Repeal section 81(1).
(2) In section 81(2), replace “The holiday and leave record must contain the fol-

lowing information for each employee:” with “An employer must at all times
keep a holiday and leave record showing, in the case of each employee em-
ployed by the employer, the following information:”. 15

(3) Replace section 81(2)(c) with:
(c) the number of hours worked each day in a pay period and the pay for

those hours:

121 New Schedule 1AA inserted
After section 91, insert the Schedule 1AA set out in Schedule 4 of this Act. 20

Part 4
Amendments to Minimum Wage Act 1983

122 Principal Act
This Part amends the Minimum Wage Act 1983 (the principal Act).

123 New section 2A inserted (Provisions affecting application of amendments 25
to this Act)
After section 2, insert:

5A Provisions affecting application of amendments to this Act
Schedule 1AA contains application, savings, and transitional provisions relat-
ing to amendments made to this Act on or after 1 April 2016. 30

124 Section 8A repealed (Wage and time records)
Repeal section 8A.

125 Section 10 replaced (Penalties and jurisdiction)
Replace section 10 with:
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10 Penalties
(1) The persons specified in subsection (2) are liable to a penalty imposed by the

Employment Relations Authority under the Employment Relations Act 2000.
(2) The persons are—

(a) every person who makes default in the full payment of any wages paya- 5
ble by that person under this Act:

(b) every person who is involved in that default:
(c) every person who fails otherwise to comply with the requirements of this

Act.
(3) A worker or a Labour Inspector may recover a penalty under subsection (1), 10

but the worker may recover a penalty only in relation to his or her employer.
(4) For the purposes of subsection (2), a person is involved in a default if the

person would be treated as a person involved in a breach within the meaning of
section 142V of the Employment Relations Act 2000.

126 New section 11AA inserted (Proceedings by Labour Inspector or worker to 15
recover arrears of wages from person involved in failure to comply)
After section 11, insert:

11AA Proceedings by Labour Inspector or worker to recover arrears of wages
from person involved in failure to comply

(1) A Labour Inspector or a worker may recover from a person who is not the 20
worker’s employer any unpaid wages that the worker is entitled to if—
(a) the worker is entitled to the wages under this Act; and
(b) the wages are unpaid due to non-compliance with this Act; and
(c) the person from whom the wages are sought to be recovered is a person

involved in the non-compliance. 25
(2) However, unpaid wages may be recovered under subsection (1) only,—

(a) in the case of recovery by a worker, with the prior leave of the Authority
or court; and

(b) to the extent that the worker’s employer is unable to pay the wages.
(3) For the purposes of subsection (1), a person is involved in the non-compli- 30

ance if the person would be treated as a person involved in a breach within the
meaning of section 142V of the Employment Relations Act 2000.

127 New Schedule 1AA inserted
After section 14, insert the Schedule 1AA set out in the Schedule 5 of this
Act. 35
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Part 5
Amendments to Wages Protection Act 1983

128 Principal Act
This Part amends the Wages Protection Act 1983 (the principal Act).

129 Section 2 amended (Interpretation) 5
In section 2, replace the definition of employer with:
employer has the same meaning as in section 5 of the Employment Relations
Act 2000

130 New section 2A inserted (Provisions affecting application of amendments
to this Act) 10
After section 2, insert:

2A Provisions affecting application of amendments to this Act
The Schedule contains application, savings, and transitional provisions relat-
ing to amendments made to this Act on or after 1 April 2016.

131 New section 5A inserted (Unreasonable deductions) 15
After section 5, insert:

5A Unreasonable deductions
An employer must not make a deduction under section 5 from wages payable
to a worker if the deduction is unreasonable.

132 Section 11 amended (Worker may recover wages) 20
(1) Replace the heading to section 11 with “Recovery of wages”.
(2) In section 11(1), replace “a worker may recover” with “a worker, or a Labour

Inspector on behalf of a worker, may recover”.

133 New section 11A inserted (Proceedings by Labour Inspector or worker to
recover arrears of wages from person involved in failure to comply) 25
After section 11, insert:

11A Proceedings by Labour Inspector or worker to recover arrears of wages
from person involved in failure to comply

(1) A Labour Inspector or a worker may recover from a person who is not the
worker’s employer any arrears of wages that the worker is entitled to if— 30
(a) the worker is entitled to the wages under this Act; and
(b) the wages are unpaid due to non-compliance with this Act; and
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(c) the person from whom the wages are sought to be recovered is a person
involved in the non-compliance.

(2) However, unpaid wages may be recovered under subsection (1) only,—
(a) in the case of recovery by a worker, with the prior leave of the Authority

or court; and 5
(b) to the extent that the worker’s employer is unable to pay the wages.

(3) A Labour Inspector, worker, or person concerned may recover from a person
involved in non-compliance with section 12A any premium paid in breach of
that section.

(4) However, a premium may be recovered under subsection (3) only,— 10
(a) in the case of recovery by a worker or person concerned, with the prior

leave of the Authority or court; and
(b) to the extent that the employer concerned is unable to pay the premium.

(5) For the purposes of subsections (1) and (3), a person is involved in the
non-compliance if the person would be treated as a person involved in a 15
breach within the meaning of section 142V of the Employment Relations Act
2000.

134 Section 12A amended (No premium to be charged for employment)
In section 12A(1), after “employer”, insert “or person engaged on behalf of the
employer”. 20

135 Section 13 amended (Penalties)
(1) In section 13,—

(a) after “that employer”, insert “, and every person involved in the contra-
vention or failure,”; and

(b) delete “, at the suit of the worker or of a Labour Inspector designated 25
under section 223 of the Employment Relations Act 2000,”; and

(c) replace “that Act” with “the Employment Relations Act 2000”.
(2) In section 13, insert as subsections (2) and (3):
(2) A worker or a Labour Inspector may recover a penalty under subsection (1),

but the worker may recover a penalty only in relation to the employer. 30
(3) For the purposes of subsection (1), a person is involved in the contravention or

failure if the person would be treated as a person involved in a breach within
the meaning of section 142V of the Employment Relations Act 2000.

136 New Schedule inserted
After section 19, insert the Schedule set out in Schedule 6 of this Act. 35
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Schedule 1
Amendments to Schedule 1AA

s 79

Part 3
Transitional provisions relating to amendments to this Act made by 5

Part 1 of the Employment Standards Legislation Act 2015

3 Application of Part 1 of the Employment Standards Legislation Act
2015

(1) The amendments made by Part 1 of the Employment Standards Legisla-
tion Act 2015 apply to a person who takes parental leave or applies for a pa- 10
rental leave payment in respect of a child if,—
(a) in the case of a child born to the person or to the person’s spouse or part-

ner,—
(i) the expected date of delivery of the child is on or after 1 April

2016; or 15
(ii) the child is born on or after 1 April 2016; or

(b) in any other case, the person or his or her spouse or partner becomes the
primary carer in respect of a child on or after 1 April 2016.

(2) A person to whom the amendments referred to in subclause (1) apply may,
before 1 April 2016,— 20
(a) give notice of a request to take parental leave, in which case the person

may begin his or her parental leave before 1 April 2016 as if those
amendments were already in force; and

(b) apply for a parental leave payment under Part 7A as if those amend-
ments were already in force. 25
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Schedule 2
Consequential amendments

s 81

Employment Relations Act 2000 (2000 No 24)
After section 161(1)(qb), insert: 5

(qc) determining whether an employer has complied with section 30D of
the Parental Leave and Employment Protection Act 1987:

After section 179B, insert:

179C  Limitations on consideration by Employment Court of matters arising
under section 30D Parental Leave and Employment Protection Act 1987 10

(1) This section applies to a reference to the Authority under section 30I of the
Parental Leave and Employment Protection Act 1987 for a determination as to
whether the employer has complied with section 30D of that Act.

(2) The Authority may not refer a question of law to the court under section 177 if
the question of law arises during an investigation of the Authority into a refer- 15
ence referred to in subsection (1).

(3) No matter, or part of a matter, may be removed to the court under section 178 if
the matter, or the part of the matter, arises during an investigation of the Au-
thority into a reference referred to in subsection (1).

(4) No party who is dissatisfied with a determination, or any part of a determin- 20
ation, of the Authority of a reference referred to in subsection (1) may elect,
under section 179, to have the matter heard by the court.

Income Tax Act 2007 (2007 No 97)
Replace section MA 7(2)(c) with:

(c) a person is treated as employed in any week in relation to which the per- 25
son receives parental leave payments under Part 7A of the Parental
Leave and Employment Protection Act 1987 for the number of hours
that the person would have worked in a week that the person normally
worked in their last period of employment before that week:

Tax Administration Act 1994 (1994 No 166) 30
Repeal section 24D.

Employment Standards Legislation Bill Schedule 2

71



Schedule 3
Consequential amendments

s 113

Sleepover Wages (Settlement) Act 2011 (2011 No 98)
In section 30(4), replace “has the same meaning as in section 5 of the Employment 5
Relations Act 2000” with “means wages or holiday pay or other money payable by
the employer to the employee under the Holidays Act 2003 or the Minimum Wage
Act 1983”.
In section 32, insert as subsections (2) and (3):
(2) To avoid doubt, an order imposing a fine is enforceable under Part 3 of the 10

Summary Proceedings Act 1957.
(3) In an order imposing a fine under section 140(6) of the Employment Relations

Act 2000, the order may direct that the whole or any part of the fine must be
paid to the employee concerned.

In section 33(2)(a), after “penalties)”, insert “and section 135A (which relates to the 15
Chief Executive or a Labour Inspector enforcing payment of a penalty)”.

Summary Proceedings Act 1957 (1957 No 87)
In section 2(1), definition of infringement notice, after paragraph (j), insert:

(ja) section 235A of the Employment Relations Act 2000; or
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Schedule 4
New Schedule 1AA inserted

s 121

Schedule 1AA
Application, savings, and transitional provisions relating to 5

amendments made to this Act on or after 1 April 2016
s 5A

1 Interpretation
In this schedule, 2015 Act means Part 3 of the Employment Standards
Legislation Act 2015. 10

2 Application, savings, and transitional provisions arising from 2015 Act
The amendments made by the 2015 Act do not apply to breaches of this Act
that occurred before the commencement of that Act.
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Schedule 5
New Schedule 1AA inserted

s 127

Schedule 1AA
Application, savings, and transitional provisions relating to 5

amendments made to this Act on or after 1 April 2016
s 2A

1 Interpretation
In this schedule, 2015 Act means Part 4 of the Employment Standards
Legislation Act 2015. 10

2 Application, savings, and transitional provisions arising from 2015 Act
The amendments made by the 2015 Act do not apply to breaches of this Act
that occurred before the commencement of that Act.
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Schedule 6
New Schedule 1 inserted

s 136

Schedule 1
Application, savings, and transitional provisions relating to 5

amendments made to this Act on or after 1 April 2016
s 2A

1 Interpretation
In this schedule, 2015 Act means Part 5 of the Employment Standards
Legislation Act 2015. 10

2 Application, savings, and transitional provisions arising from 2015 Act
(1) Section 5A (as inserted by section 131 of the 2015 Act) applies to deduc-

tions made only after the commencement of that Act and, if made under an em-
ployment agreement, whether the employment agreement was made before, on,
or after the commencement of that Act. 15

(2) The amendments made by the 2015 Act do not apply to breaches of this Act
that occurred before the commencement of that Act.

Wellington, New Zealand:

Published under the authority of the New Zealand Government—2015
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